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Monday, 3 March 2008
Mr. Ehud Barak, Minister of Defense
Mr. Daniel Friedman, Minister of Justice
Mr. Menachem Mazuz, Attorney General
Mr. Avichai Mandelblit, Military Advocate General
URGENT
Re: The Killing of Civilians in the Gaza Strip in the ‘Hot Winter’ Military Operation
Against the background of reports from Gaza of the killing of over 100 people, most of them civilians – women, children and infants – and also in light of a report published on the website of Haaretz yesterday about the army’s intention to continue to fire at population centers, we are writing to you in order to state clearly that firing at a civilian population constitutes a war crime under international criminal law, as will be explained as follows:
1. A central principle in international humanitarian law is the principle of distinguishing between combatants and civilians during battle. Several fundamental rules derive from this principle. The first rule is that attacks should not be directed at civilians or civilian targets. 
 A second rule is that as long as civilians are not fighting, they are protected from any attack. 
 Indiscriminate attacks are prohibited. 

2. It should be emphasized that the presence of individuals who are not defined as civilians among the civilian population does not change its civilian nature, and therefore does not deny it protection from such attacks. 

3. An additional obligation imposed on the warring party is that when conducting military activity, constant caution must be taken in order to spare the civilians and civilian objects.
 Deriving from this general obligation to exercise caution is the obligation to take precautions when selecting weaponry in order to comply with these rules.
 In light of the fact that artillery is a non-exact weapon which causes damage over a wide area, as demonstrated by the large numbers of persons killed so far – the use of artillery violates the aforementioned rules that prohibit the injury of civilians, as well as the rule forbidding indiscriminate attacks. 
4. A further main principle of humanitarian law is the principle of proportionality, which prohibits a military action that is liable to cause collateral loss of human life that would be disproportionate to the concrete and direct military advantage anticipated. 
  

5. The violation of these rules constitutes a war crime and those who make such decisions bear personal criminal responsibility.

6. The International Criminal Tribunal for the Former Yugoslavia ruled in the case of The Prosecutor v. Stanislav Galić (IT-98-29) in Sarajevo as follows:
“As regards the first element, the Trial Chamber agrees with previous Trial Chambers that indiscriminate attacks, that is to say, attacks which strike civilians or civilian objects and military objectives without distinction, may qualify as direct attacks against civilians. It notes that indiscriminate attacks are expressly prohibited by Additional Protocol I. This prohibition reflects a well-established rule of customary law applicable in all armed conflicts … 

One type of indiscriminate attack violates the principle of proportionality. The practical application of the principle of distinction requires that those who plan or launch an attack take all feasible precautions to verify that the objectives attacked are neither civilians nor civilian objects, so as to spare civilians as much as possible. Once the military character of a target has been ascertained, commanders must consider whether striking this target is “expected to cause incidental loss of life, injury to civilians, damage to civilian objectives or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated.” If such casualties are expected to result, the attack should not be pursued. The basic obligation to spare civilians and civilian objects as much as possible must guide the attacking party when considering the proportionality of an attack. In determining whether an attack was proportionate it is necessary to examine whether a reasonably well-informed person in the circumstances of the actual perpetrator, making reasonable use of the information available to him or her, could have expected excessive civilian casualties to result from the attack.”
 
The court additionally ruled that:
“Had the SRK forces launched two shells into a residential neighborhood at random, without taking feasible precautions to verify the target of the attack, they would have unlawfully shelled a civilian area. The Majority notes that there is no evidence on the Trial Record that suggests that the SRK was informed of the event taking place in the parking lot. However, had the SRK troops been informed of this gathering and of the presence of ABiH soldiers there, and had intended to target these soldiers, this attack would nevertheless be unlawful. Although the number of soldiers present at the game was significant, an attack on a crowd of approximately 200 people, including numerous children, would clearly be expected to cause incidental loss of life and injuries to civilians excessive in relation to the direct and concrete military advantage anticipated.” 

7. It should be emphasized that the recognition of the possibility of harming a civilian population as part of the collateral damage of war-related activity was limited to specific cases only; that is, collateral damage in an attack against legitimate targets. This limited recognition was not intended to justify intentional attacks against a civilian population and the violation of the aforementioned rules, and it was certainly not intended to contradict the main principle of international humanitarian law: to reduce the suffering of a civilian population during armed conflicts. The Appeals Chamber that rejected an appeal against the ruling in the Galić case reaffirmed that it is not possible to justify attacking civilians on the ground of military necessity. The Appeals Chamber emphasized that: 
“There is an absolute prohibition on the targeting of civilians in customary international law […] the prohibition against attacking civilians and civilian objects may not be derogated from because of military necessity… 

The Appeals Chamber finds that the impugned finding does not conflate the two crimes but rather supports the view that a direct attack can be inferred from the indiscriminate character of the weapon used… 

The Trial Chamber’s finding that disproportionate attacks ‘may’ give rise to the inference of direct attacks on civilians was therefore a justified pronouncement on the evidentiary effects of certain findings, not a conflation of different crimes … 

With regard to Galić’s argument that the Trial Chamber incorrectly interpreted the law when it held that ‘[t]he presence of individual combatants within the population does not change its civilian character,’ the Appeals Chamber finds that the jurisprudence of the International Tribunal in this regard is clear: the presence of individual combatants within the population attacked does not necessarily change the fact that the ultimate character of the population remains, for legal purposes, a civilian one.”
 
8. It should be emphasized that these obligations apply to Israel not only by virtue of  the laws of occupation (which continue to apply to the Gaza Strip, contrary to the view that prevails within the state’s institutions), but also by virtue of the laws of war, which have the binding status of customary international law.
9. These planned activities also run contrary to the norms of Israeli administrative law, which apply to state authorities operating outside of the sovereign territory of the State of Israel, as well as the norms of international law. (See H.C. 358/88, The Association for Civil Rights in Israel v. OC Central Command, P.D. 43(2) 536-537.) Massive firing toward population centers is not proportionate and does not even serve an appropriate purpose. “According to the basic principle of the distinction, the balancing point between the state’s military need and the other side’s combatants and military objectives is not the same as the balancing point between the state’s military need and the other side’s civilians and civilian objectives … Opposite the combatants and military objectives stand the civilians and civilian objects. Military attacks directed at them are forbidden. Their lives and bodies are protected from the dangers of combat, provided that they themselves do not take a direct part in the combat.” (See Paragraph 23 of H.C. 769/02, The Public Committee Against Torture in Israel et al. v. Government of Israel et al., of 14 December 2006.)
10. It is noteworthy that these rules apply to all military activities, including those conducted in recent days and which have led to the killing of over 100 people in the Gaza Strip, most of them civilians. The killing of these citizens constitutes a war crime, as illustrated above. 
You are therefore obligated to immediately halt all military activity that is directed at population centers and/or liable to result in the killing of civilians. 

Yours respectfully, 

Fatmeh El-’Ajou, Attorney
cc: Ms. Osnat Mandel, Director of the Attorney General’s Office, Supreme Court Petitions’ Department 
�  Jean-Marie Henckaerts; Louise Doswald-Beck, Customary International Humanitarian Law, Vol 1: Rules. �Rule 1, p. 3 and Rule 7, p. 25. See Articles 8.4 and 52(2) of Additional Protocol I of the Geneva Conventions.


� Rule 6, p. 19.


� Rules 11 and 12, Article 51(4) of Additional Protocol I.


� Article 50(3) of Additional Protocol I.


� Rules 15, p. 51, Article 57(1) of Additional Protocol I.


� Rule 17, p. 56.


� Rule 14, p. 46, Article 51(5)(B) of Additional Protocol I.


� Articles 56-58. The court’s ruling can be viewed at its website: � HYPERLINK "http://www.un.org/icty/galic/trialc/judgement/index.htm" ��http://www.un.org/icty/galic/trialc/judgement/index.htm�





� Ibid, Article 387 [emphasis added].


� The ruling of the Appeals Chamber can be viewed at: � HYPERLINK "http://www.un.org/icty/cases-e/index-e.htm" ��http://www.un.org/icty/cases-e/index-e.htm�.
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