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27 January 2008

The events of October 2000 – A ruling on the appeal of Mahash’s decision
1. On 29 September 2000, incidents of mass violence erupted in many places throughout Israel, primarily in the north. The incidents were unprecedented in their scope and severity, as well as in the extraordinary measures employed and the duration and intensity of the violence that accompanied them. 
The report of the Or Commission (“The Official Commission of Inquiry to Investigate the Clashes between the Security Forces and Israeli Citizens in October 2000”) summarizes these severe incidents as follows: 

“The events of October 2000 shook the earth. The disturbances that occurred in this month were unprecedented. The events were extraordinary and unusual from several perspectives. Thousands of people participated in them, in many locations, concurrently. The violence and aggression expressed in the events were very intense.  A variety of methods of attack were employed against civilians and security forces, including the hurling of Molotov cocktails, the use of metal balls fired at high speed with slingshots, various methods of stone throwing, the rolling of burning tires and, in a few cases, live gunfire. Jews were attacked on the roads because they were Jews, and their property was damaged. In a number of incidences, they were nearly killed by a riotous mob. And, indeed, in one incident, a Jewish passerby was killed.  Attempts were made to cross into Jewish communities and threaten them. Major traffic arteries were blocked for extended periods of time and traffic to various Jewish communities was severely disrupted, sometimes even severed, for long periods of time. The aggression and violence were characterized by great determination and continued for long periods, persisting even when efforts were made to curb them, using a variety of means of crowd dispersal… 
This and more. The riots were linked to the serious unrest that occurred in Judea, Samaria and the Gaza Strip. Numerous prominent figures in the Arab sector noted that this concurrence was not coincidental and reflected the inter-relationship between Palestinians within the Green Line and Palestinians outside of it. This interlocking of the two societies was also unprecedented. Against the totality of these aspects, the events were perceived as an “intifada” different in nature from local disturbances.”
(Ibid. pages 761-762)
During the course of these serious incidents and the security forces’ actions against the rioters and those involved in the events, thirteen people were killed: twelve Israeli Arabs – Rami Ghara, Ahmed Ibrahim Jabareen, Mohammed Ahmed Jabareen, Walid Abu Saleh, Emad Ghanaym, Eyad Lawabny, Asel Hassan Asleh, Ala Khalid Nassar, Mohammed Khamayseh, Ramez Bushnaq, Omar A’kkawi and Wissam Yazbak; and one resident of the Gaza Strip – Misleh Abu Jarad, a resident of Dir al-Balah. 
Also killed in the events, as a result of rock throwing in the Jisr al-Zarqa area, was a Jewish Israeli citizen, Bachor Jann; many civilians and members of the security forces were also injured.

2. Following these serious incidents and their tragic consequences, on 8 November 2000 the government decided to form an official commission of inquiry under the Commissions of Inquiry Law (1968) to investigate these events. Serving as members of the commission were: the Deputy President of the Supreme Court, Theodor Or (Chair); District Court Judge Hashim Khatib and Professor Shimon Shamir [hereinafter: the Or Commission or the commission of inquiry].
On 1 September 2003, after a thorough and extensive investigative process, the Or Commission submitted a detailed report to the government. In addition to detailed findings, the report included conclusions and personal recommendations regarding the Minister of Public Security, the Police Commissioner, the Commander of the Northern District, the Commander of the Ha’amakim Region, and other police officers. However, it should be noted that soon after the events, as the commission began its work, the Minister of Public Security, the Police Commissioner and the Commander of the Northern District all concluded their terms of office. At a later stage, following the recommendations of the commission, the commander of the Ha’amakim region also concluded his term, in accordance with the commission’s recommendation that he be relieved of his position in the police. 

The commission also issued a series of systemic recommendations pertaining to the Ministry of Public Security and Israeli Police, and also concerning the treatment of the Arab sector and the leadership of the Arab sector (pages 764-781 of the report). 
On 14 September 2003, the government discussed the commission of inquiry’s report and decided to adopt all of the personal recommendations immediately, and to form a ministerial committee for an in-depth study of the report’s systemic recommendations, which would then advise the government on their implementation (the “Lapid Committee”). The ministerial committee held many discussions and submitted detailed recommendations to the government, which approved them. 
3. In addition to the aforementioned personal and systemic recommendations, the commission recommended that the Police Investigations Unit of the Ministry of Justice (Mahash) conduct a criminal investigation into a series of events examined by the commission, “in order to enable the authorized authorities to decide whether there is cause to initiate criminal or other proceedings against a person because of his involvement in these events” (page 766 of the report). 

Acting upon this recommendation, the Attorney General and State Attorney accordingly issued a directive to conduct an investigation. (In fact, this entailed the reopening of the investigation that commenced during the events but was suspended when the commission of inquiry began its work, as detailed below.) Due to the extraordinary scope of the events, a special deployment was required to conduct the investigation. For this purpose, a special investigation team was formed within Mahash. Initially, over the course of several months, the team focused on the complex process of classifying the large amount of investigative material collected by the commission, on studying it and on formulating methods of managing the investigations in each of the relevant cases. 

This team was required to examine investigative material that was extraordinary in its scope: the protocol of the official commission of inquiry stretched over 16,000 pages; more than 430 witnesses testified before the commission; investigators working for the commission collected around 500 additional statements, and the commission received over 4,200 exhibits. Following this deployment, Mahash conducted a criminal investigation into the events. (Below, I will briefly note the main difficulties it faced.)

After concluding the investigations and studying the evidence, Mahash published its findings and decisions regarding these events on 18 September 2005 [hereinafter: the “Mahash report”]. Mahash determined in its decisions that the investigation did not produce an evidentiary basis that would allow a criminal indictment of any of the police officers involved in these events. 

4. Soon after the publication of Mahash’s decisions, I announced that, in light of the extraordinary nature and enormous sensitivity of the events and their tragic results, and considering the appeals and contentions raised on this issue, an additional professional examination of the decisions that had been made would be conducted – in an appeals proceeding, in accordance with the Criminal Procedure Law (combined version) 1965 – and this is also in the absence of an appeal submitted by, or on the behalf of, the families of those who were killed. 
Pursuant to this, an announcement was made on 28 September 2005 that the additional examination would be conducted by the Deputy State Attorney (special assignments), Mr. Shai Nitzan, who is authorized to rule on appeals of decisions made by the director of Mahash, and that he would be assisted by a team of attorneys appointed for this task. It was also announced that, in light of the sensitivity and importance of this issue, the findings of the additional examination would be brought before the Attorney General for review and approval. The team of attorneys appointed to conduct the examination included, besides Mr. Nitzan: Ms. Eti Kahane, the Director of Appeals in the State Attorney’s Office; Mr. Ori Carmel, (acting) Director of Criminal Affairs in the State Attorney’s Office; Ms. Bat Or Kahanovich, Senior Deputy to the State Attorney; and Ms. Jeannie Ginzburg, Deputy to the State Attorney. Soon afterwards, Ms. Shlomit Ben Yitzhak, Senior Deputy to the State Attorney (criminal) in the Jerusalem District, and Ms. Liora Hilo, Senior Deputy to the State Attorney (criminal) in the Tel Aviv District, replaced Ms. Ginzburg and Ms. Kahanovich. 
5. On 29 September 2005, the Adalah organization, which represents the families of those who were killed, asked the Attorney General and the Director of Mahash to grant it access to the investigative material collected by Mahash. On 9 October 2005, Mr. Raz Nazri, Chief Assistant to the Attorney General, wrote to inform Adalah that the investigative material would be made available for the organization to review, as requested. The letter notes that it had already been decided, as announced, to conduct a new examination of Mahash’s decision in the framework of an appeals proceeding and that the findings and conclusions of the examination would be submitted to the Attorney General for approval. The organization was asked to announce by the end of October 2005 whether it planned to submit a formal appeal on behalf of the families. Nonetheless, it was emphasized that the new examination of Mahash’s decision would be conducted in any case, in an appeals proceeding. An additional letter in this spirit was written by Mr. Nazri to Adalah on 8 November 2005.
On 10 November 2005, Adalah responded to Mr. Nazri, stating that the organization would decide on its next steps only after gathering and studying all of the considerable investigative material from the offices of Mahash. No response was received from Adalah for a long period of time; the next communication from the organization was received only about a year later, on 15 October 2006, as explained below. 
6. After receiving the considerable material gathered by Mahash, including the materials from the Or Commission, the team of attorneys headed by Mr. Shai Nitzan began its work. In the framework of the team’s work, the evidentiary material was examined, including, as noted, thousands of testimonies, exhibits and documents. The report of the Or Commission and the protocols from the commission were studied, and Mahash’s report was also examined. After examining and studying the material, and following many discussions, the team prepared initial drafts of detailed opinions on each of the thirteen incidents.
In the framework of its deliberations, the team decided to conduct additional investigations into various subjects with regard to some of the cases. (Other complementary investigations were later conducted upon my instructions.) The underlying approach to the additional examination process in the appeal framework was that the possibility of investigation should be fully exhausted, to the extent possible. Accordingly it was decided, inter alia, to also conduct complementary investigations on issues which, according to the professional assessment, had little chance of bearing fruit, and also on issues in which it was not unreasonable to refrain from investigating at the time of Mahash’s investigation for reasons of efficiency. 
On 5 October 2006, as the team was formulating its recommendations, members of the team visited the scenes of the relevant incidents, accompanied by representatives from Mahash’s investigation teams. The conclusions from the visits to these scenes were later incorporated into the various opinions. 

7. On 15 October 2006, over a year after the decision was made to conduct an additional examination in an appeals proceeding, and as the team was already engaged in the final stage of formulating its recommendations, Adalah published a report of approximately 100 pages, which harshly criticized the decisions of Mahash. Together with the publication of the report, the organization called on the Attorney General to immediately indict the police officers responsible for killing and injuring Arab citizens in the October 2000 events. In his letter of 25 October 2006, Mr. Nazri responded to Adalah, noting that despite the fact that about a year had passed since our office had contacted the organization in order to learn whether it planned to submit an appeal, we had received no response, and instead the organization had chosen to publish its own report. Despite this, Mr. Nazri noted that the organization’s request, together with the report, had been sent to the investigating team for study. 
The detailed report written by Adalah was indeed passed on to the team and studied in depth, despite the fact that the report had arrived, as noted, just prior to the formulation of the final recommendations. In light of this report, the opinions prepared by the team were re-examined and concrete references to Adalah’s comments and claims were added to all of the relevant opinions. It should be noted that Adalah did not address two incidents that were examined by the team, apparently because no one was killed in them (events C and G). We, on the other hand, deemed it proper, from the outset, to examine these events too, as part of the review of all of the investigations conducted by Mahash on this matter.
8. After completing the formulation of its recommendations, the team gave me drafts of opinions prepared on each of the thirteen incidents that were examined, including the findings and recommendations pertaining to each incident. The opinions spread over a total of approximately 500 pages.  

Each opinion includes a meticulous analysis of the facts and findings regarding the events contained in the report of the Or Commission and in Mahash’s investigation, as well as an analysis of evidentiary material, and the team’s conclusions and recommendations concerning the events. As noted, each opinion also makes reference to Adalah’s report.   

9. On receiving the draft opinions, I conducted a long series of extensive discussions with the team in my office about each of the incidents that were examined. Others from the State Attorney’s Office and the Ministry of Justice also participated in the discussions, and Mahash’s comments were also heard in the discussions.

During these discussions, the opinions were reviewed in an in-depth and individual manner, one after another. The members of the team presented their findings and recommendations, and a comprehensive discussion was held on each of the opinions. In this framework, various questions raised in the opinions and remarks by participants in the discussions were examined and debated. At the conclusion of each discussion a summary was made of all the revisions that needed to be made to the particular opinion, and instructions were also given regarding additional investigation required in the case of some of the events discussed. 
10. In parallel to the discussions held in my office on each of the events that were investigated, Mahash conducted additional investigations that were requested, as noted. The results of these additional investigations were provided to the team during the months of November and December 2007, and were examined by the team and in discussions held in my office.

The additional investigations included, inter alia, activity related to locating and obtaining weapons that had yet to be obtained, conducting ballistics tests that had yet to be conducted, locating and questioning witnesses, including expert witnesses, who had yet to be questioned by Mahash, and obtaining material evidence that had yet to be obtained. Unfortunately, the additional investigations that were conducted did not lead to a breakthrough.
11. After all of these things, and after the findings of the various additional investigations have been studied by the team and in the discussions I held, and after the comments and revisions summarized in these discussions were incorporated into the team’s opinion, I decided to adopt the team’s recommendations as detailed in the attached opinions. According to the attached opinions, there is no place for intervening in the decisions made by Mahash, which came to the conclusion that the investigation material does not contain a sufficient evidentiary basis for submitting indictments against any of the suspects in accordance with the law and Supreme Court rulings on this matter (“reasonable possibility of conviction”).
The opinions include, as noted, extensive and full explanations of the facts, testimonies, investigation findings, and conclusions and reasons for the position formulated in the team’s deliberations and in the summary discussions in my office pertaining to each individual event, after reviewing the entirety of the enormous material collected on this matter. 
Below, I will briefly explain a number of points and general aspects pertaining to the investigation, opinions and decisions in this matter.
12. Firstly, it should be noted that, according to the Commissions of Inquiry Law, testimony given to a commission of inquiry and a report by a commission of inquiry itself are not admissible as evidence in any legal proceeding (with an exception that is not relevant to our matter). And in any case these testimonies and findings cannot be used, as such, in a criminal proceeding, including opinions, quotations and references to testimonies gathered by the Or Commission or by those who gathered material on its behalf, as well as quotations from the commission’s report referring to the events that were investigated. The reason for this derives from the fact that most of the testimonies were “whitened” in the framework of Mahash’s investigation, that is, the testimonies provided by the persons interrogated to the commission (or to those who collected material on its behalf) were shown to them by Mahash’s investigators, and the persons interrogated confirmed the testimonies without reservation. Thus, the testimonies became admissible investigation material. References to testimony collected by or on behalf of the commission that the person interrogated by Mahash did not confirm are noted in the opinions, because this means that this testimony cannot be used in a criminal proceeding as admissible evidence. The references to these testimonies have been included in the opinions in order to present a complete picture of the situation, despite the limitations on the use of this material. The same applies to quotes from the commission’s report, which were included as background and as findings based on evidentiary material brought before the commission.
 
13. In this painful case, the Mahash investigation encountered, from the outset, many objective and substantive difficulties which, in some of the incidents, harmed the possibility of conducting an effective investigation and getting to the truth. I will note here the main difficulties: 
A. As quoted from the Or Commission report at the beginning of this document, thousands of demonstrators and rioters participated in these events. The intensity of violence and aggression manifested during the events were very high. A variety of means of attack were employed against citizens and the security forces, including the throwing of Molotov cocktails, the use of metal balls (which are fired from slingshots and are very dangerous), the throwing of Molotov cocktails [sic] and iron bars, rock-throwing, rolling burning tires and, in isolated cases, also live gunfire. Passersby were attacked on the roads and their property was damaged, and they were almost killed by a riotous mob. And, indeed, in one incident, a Jewish passerby was killed. Attempts were made to cross into Jewish communities and to threaten them. Major traffic arteries were blocked for extended periods of time and traffic to various Jewish communities was severely disrupted, sometimes even cut off, for lengthy periods. The aggression and violence were characterized by great determination, sustained over long periods of time, and persisted even when efforts were made to curb them through a variety of means of crowd dispersal, when police were equipped with these means. 
The ability to conduct an effective investigation and get to the truth in difficult, events of this type involving crowds is very limited by nature. An effective investigation into this type of incident depends to a great extent on the practical possibility of conducting investigative activity in real time; this type of investigation requires sealing off the scene of the incident on the spot, gathering evidence and findings in the field before they are altered, immediately locating witnesses and suspects, and questioning them as swiftly as possible. These are primary investigatory tools required for constructing a professional criminal investigation.
These basic tools were unavailable to Mahash’s investigators given the exceptional circumstances created in the tumult of the October events. In light of the fear of exposing them to life-threatening danger, it was impossible to dispatch investigatory or professional teams, such as forensic laboratories [sic] for criminal identification, to the scenes of the events. Moreover, in light of the violent nature of the events, the chances of locating any evidence at the scenes of the events or immediately collecting testimonies from eyewitnesses and from those involved were very slim. In most of the cases the events developed very rapidly and those involved moved from one place to another. Locating eyewitnesses among the citizenry also entailed entering the Arab communities, which – due to security considerations and in order to avoid additional friction – was impractical under the circumstances.
In addition, in most of the cases, the families of those who were killed conducted funerals within several hours of the incident. In light of the great tension that developed vis-à-vis the Arabs of Israel, the heads of Mahash believed at that time that it would not be appropriate, in these circumstances, to adopt drastic measures, such as an effort to compel the families to consent to autopsies by petitioning the courts, etc. Therefore Mahash sufficed with appealing to the families of the dead to consent to autopsies, explaining the importance of conducting an autopsy and what it would mean to decline. However, when the families of the dead refused the autopsies, as most of them did, no appeal was made to the court. 
During the events and in their immediate aftermath, Mahash was the only entity that initiated an investigation into the incidents, although it received almost no cooperation from the Arab sector. Mahash’s initiative to change the attitude of the Arab sector on this issue was met with rejection, unfortunately, and this was under the influence of various organizations, led by the High Follow-Up Committee for Arab Citizens of Israel. 

I will also note on this matter that as early as 12 October 2000, a day after Yom Kippur, a special discussion was held on this issue led by the Attorney General and with the participation of the State Attorney, the Head of the Israeli Police’s Investigations Unit, the Director of Mahash, and others. At this discussion, the Director of Mahash noted the objective difficulties Mahash was encountering in its efforts to investigate the events. In particular, he emphasized the difficulty stemming from the lack of access to minimal evidence to enable investigation, as well as the lack of cooperation from the families of the victims. It was decided at this discussion that the spokesman for the Ministry of Justice would issue a press release noting that Mahash had yet to receive testimonies from eyewitnesses, including complaints about illegal actions by members of the police force, and that the press release would also include a call to the public encouraging anyone with evidence of illegal police action to contact Mahash. This press release was issued later that day. 

The Attorney General subsequently convened a meeting with the High Follow-Up Committee for Arab Citizens of Israel, at which he again asked for the requisite cooperation from the Arab population. 
Several days later, Attorney Hassan Jabareen [the General Director of Adalah] (who participated in the aforementioned meeting with the Attorney General) contacted the Director of Mahash, introduced himself as the representative of the family of one of those who were killed, and asked to informally look into the possibility of arranging for eyewitnesses, whose identity he did not reveal, to provide testimony under a condition of immunity from indictment for their involvement in various violations of disturbing the peace and rock-throwing during these incidents. In accordance with the recommendation of Mahash’s Director, the State Attorney approved the request and notification of this was sent to Attorney Jabareen, together with a request to expedite the investigation via this cooperation. Unfortunately, this call has gone unanswered to this very day. 
On 29 January 2001, the Director of Mahash again turned to Adalah, as well as the Association for Civil Rights in Israel and the Arab Association for Human Rights, asking them to provide Mahash with any material they had that could assist in investigating the events. This request was sent after the three organizations issued a report about the October 2000 events that implied that they had material that was likely to be helpful in investigating the events. This request also remained unanswered. 

Thus Mahash’s report rightly noted that in light of the circumstances – a lack of access to the scene and to witnesses, an absence of necessary findings from the scenes of the incidents and a lack of cooperation on the part of  those involved and eyewitnesses – it was very difficult, and even impossible, to conduct a suitable and effective investigation.
It is not superfluous to mention that the commission of inquiry noted in its report (pages 14-16) that it had encountered similar difficulties during the course of its own investigation. These difficulties were even greater in Mahash’s investigation, which occurred at a much later stage.
B. After the government decided, as noted, on 8 November 2000 to form an official  commission of inquiry into the events (the Or Commission), a discussion was held at the State Attorney’s Office, with representatives from Mahash and other officials from the State Attorney’s Office participating. The discussion mainly focused on the question of whether or not it was possible and appropriate for Mahash to continue investigating the events when these same subjects were to be investigated, in parallel, by the commission of inquiry. This was a concern particularly given the fear of possibly deterring the cooperation of vital witnesses with the official commission of inquiry because of their apprehensions about Mahash’s investigation, and in light of the public and ethical significance of the government’s decision to establish an official commission of inquiry to examine all of the aspects pertaining to these events. 

The position that was formulated was that the public interest in conducting a comprehensive and all-inclusive investigation by means of a state commission of inquiry required that “routine” investigatory activity not be conducted at the same time in order to avoid hindering the work of the commission of inquiry. Therefore, the state prosecutor decided, with the knowledge of the Attorney General, not to conduct an investigation by Mahash in parallel to the work of the Or Commission. 

C. In September 2003, around three years after the events, the Or Commission published its report. The commission, which began its work shortly after the events occurred and invested considerable time and effort into investigating the events, did not reach conclusions in most cases with regard to the identity of those who fired the shots that led to the deaths of those killed in the October incidents. In some cases it was already clear from the findings of the commission that there was little chance of determining the identity of the shooter. In other cases it seemed that there was more of a chance. Ultimately, the commission recommended, as noted, in addition to its personal and systemic recommendations, that Mahash conduct a criminal investigation into various incidents.

As noted, an investigation was indeed conducted. At the end of the investigation, Mahash reached the conclusion that it was impossible to establish a sufficient evidentiary basis for criminal indictments regarding these incidents at the level of evidence required in criminal law (and sometimes not even at a far lower level of evidence). This was due to the investigatory difficulties described above, as well as additional difficulties described in Mahash’s report. Indeed, the Or Commission report raised suspicions of criminal activity in a number of events. However, the commission was aware of the fact that in order to weigh the viability of criminal proceedings, a criminal investigation was required in which an effort would be made to establish an evidentiary basis at the level required for criminal proceedings, thus creating a reasonable possibility of conviction. Accordingly, the commission indeed recommended, as noted, an investigation into the events. An investigation was conducted by Mahash, but it was conducted under difficult conditions, a number of years after the events occurred, and after persons who were potential subjects of interrogation had already been exposed to some of the investigation material during the course of the commission of inquiry’s work, with all the implications this entailed. Ultimately, as noted, the investigation did not produce a sufficient evidentiary basis for the issuing of indictments. 
D. Unlike the investigations of “routine” criminal shooting incidents in which it is usually possible to isolate the weapon that was fired and to conduct a ballistics test on it, which can link the weapon fired to the bullet that inflicted the injury, in these events some of those who were killed were hit by rubber-coated bullets fired by police officers during the incidents. Rubber-coated bullets do not enable a comparative ballistics test. In some of the other incidents it seems that the deceased were hit by live bullets, but without the possibility of obtaining the bullet (due to objections by the families to autopsies or because the bullet exited the body of the deceased and was not found), it was not possible to identify the shooter or to dismiss the possibility that the injury was caused by the firing of a rubber-coated bullet.
I will also note that in the events discussed herein many police officers fired rubber-coated bullets in order to disperse disturbances. The impression gained from reading all of the evidence – as well as from the Or Commission’s report – is that in some of the incidents the police officers involved in the October events regarded the rubber-coated bullets as a means of dispersing demonstrations, without paying suitable attention to the dangers they entail and without awareness of the directives on the limitations on the use of rubber-coated bullets. Indeed, it seems that rubber-coated bullets were also used in unwarranted circumstances. However, the Or Commission found that this was a case of broad systemic failure and the Israeli police drew lessons from this in the wake of the report, as part of the systemic lessons that were learned regarding future handling of confrontations with demonstrators and rioters. In these circumstances, the possibility of initiating criminal proceedings against police officers who used rubber-coated bullets, without the ability to prove a causal connection to a specific death, presents a substantial legal difficulty. 
Also with regard to the incidents in which it appears that the deceased were hit by live bullets, the families refused in most cases when asked to consent to an autopsy prior to burial, and in all cases when asked to exhume the bodies of their loved ones after burial in order to conduct an autopsy. As a result, it was impossible in most cases to conduct an autopsy and to remove bullets (if bullets remained in the bodies) in order to examine the type of bullet and in order to compare them with the weapons carried by police officers involved in the various incidents. This fact created, as noted above, an initial and insurmountable evidentiary obstacle to determining findings in cases in which no autopsy was performed, and where an autopsy was needed to advance the investigation. It should also be noted that, due to the large number of police officers and weapons at the various scenes and the possibility that gun barrels had been switched (whether maliciously or as part of routine activity) during the considerable period of time since the occurrence of the events, it became even more difficult to approach the court with requests to open the graves and conduct autopsies, in spite of the families’ opposition, when the results of such a difficult and sensitive action may be unclear. Nonetheless, the court was asked in one case (in which the chance of advancing the investigation seemed clearest) to order that the grave be opened and the body disinterred. However, in light of the court’s remarks and after the family announced its strong objection – even if it might lead to the identification of the shooter – the request was withdrawn.
Indeed, there were several cases in which the Or Commission and the evidence collected during Mahash’s investigation pointed to a specific suspect in the carrying out of a fatal shooting. However, in these cases, too, it was incumbent upon the prosecution to dismiss – at the level required in criminal proceedings – the reasonable possibility that the fatal shooting had been carried out by another person among the many armed personnel who opened fire at the scene. This question was examined in depth in these cases, and it was found that in all of the cases there were various testimonies and diverse accounts of the source of gunfire directed at those who were injured at the relevant time, as described at length in the opinions.   

E. In addition it should also be noted that, due to the dynamic and intensive nature of the events, the lack of documentation and records and the considerable amount of time elapsed since the events occurred, there was a real, objective difficulty in precisely mapping and locating the forces and individual police officers who were armed and present at each of the events. It was even more difficult to map the weapons that each individual police officer carried in each of the relevant incidents, partly due to the fact that these were emergency actions and the forces were in a state of fluctuation and movement. Following a lengthy investigation, it was found that some of the records pertaining to the maintenance and tracking of weapons at the time of the events were not retained by the logistics personnel or were lost, and in other cases the allocation of weapons was done on a group rather than an individual basis, which rendered it impossible to attribute a particular weapon to the police officer who was armed with it in real time. It is appropriate here to also cite the Or Commission’s report (page 18): 
“However, we did not deem it appropriate to delve into the detailed undertaking of collecting a lot of technical evidence, such as examining the matching of tens, if not hundreds, of weapons to this or that cartridge or bullet found at one of the scenes of the events. In this context, we note that in some of the cases it was not possible to determine that the weapon was used by the police officer in whose name it was registered.”
F. In addition, Mahash faced a further limitation in making evidentiary use of the investigative material from the official commission of inquiry. As noted above (section 12), testimonies collected within the framework of the commission of inquiry cannot be used as testimony in a criminal trial. While most of the witnesses agreed to allow the use of testimony that they gave to the commission (or to those collecting material on its behalf), some of those involved refused to do so. This created an additional evidentiary difficulty in these cases. In addition, for this reason some disparity developed between the evidentiary foundation upon which the Or Commission based its recommendations and the evidentiary foundation we encountered in considering whether to initiate criminal proceedings. 
G. It is also appropriate to emphasize that in some of the cases, in light of the picture of the events that arose from the evidentiary material, it was impossible to dismiss the argument or the possibility, at the level required for a criminal conviction, that the forces involved indeed encountered severe distress during their activity and acted under conditions that posed a threat to life or limb, in circumstances in which various limitations regarding criminal responsibility apply. 

H. Finally, I will emphasize that in some of the cases we believed that we could not dismiss the possibility that errors occurred in operational decision-making and in directives and orders given in the thick of the events. However, this was far short of a conclusion that criminal responsibility for these could be assigned to a person and that it was possible or appropriate to initiate a criminal proceeding against them because of a mistake in professional judgment that occurred during operational activity.
In addition, when considering the possibility of submitting an indictment in these events we had to take into consideration, inter alia, that it was a situation of exercising operational judgment in emergency situations, in circumstances in which, according to Supreme Court rulings, there is generally no place or justification for imposing criminal responsibility (as opposed to initiating command proceedings in appropriate cases). Thus, for example, the Supreme Court recently ruled in a similar context that: 

“Indeed, it seems that the question of issuing a criminal indictment against those who were negligent in carrying out operational activity must also be determined on the basis of the background conditions in which the activity was conducted and on the basis of its possible general ramifications on the army. Operational activity is usually managed by those who have taken upon themselves positions of command that often entail risking their lives and the lives of others. This activity requires the constant exercise of judgment and the making of dozens of decisions while on the move. Issuing a criminal indictment against a commander due to an error in judgment that occurred during operational activity in the field, even if it reflects a degree of negligence on his part, raises a difficulty and is liable to hinder the conduct of battle, to result in stagnation and lack of initiative, and to harm the public interest. It seems, therefore, that in the case of operational military activity there is room to take into consideration, subject to the circumstances of the case and the severity of the negligence it reflects, the use of command sanctions even in certain cases in which the actor would have been a candidate for criminal indictment if the violation had not been part of operational military activity. The question of whether or not the facts of a certain case are indeed severe enough to justify the initiation of criminal sanctions should be determined according to the circumstances of each individual case and in accordance with the extent of the responsibility of the involved party in causing the harm.”

14. I presented briefly above, as an overview, the totality of extraordinary and unique circumstances of the events under discussion, and the unique difficulties that characterized the investigation in this case, as reflected in the work of the team and in the discussions that I conducted in my office. This is intended to provide a comprehensive and broad perspective regarding the events themselves, as well as with regard to the detailed analysis of each of the incidents separately, as described in the attached opinion. 
15. Here is the place to emphasize an important point. The Or Commission, like any commission of inquiry under the Commissions of Inquiry Law, discussed and determined the findings in accordance with the rules of evidence that apply to administrative proceedings.
 This is in substantive contrast to an investigation by Mahash, which is subject to the laws of evidence that apply to criminal proceedings. Therefore, the fact that in some of the cases there are discrepancies between the Or Commission’s conclusions, the conclusions of Mahash investigations and the conclusions of this additional review proceeding does not mean that the results of Mahash’s investigation or the results of the appeal necessarily contradict the conclusions of the commission of inquiry. An evidentiary basis that is likely to be sufficient for the purpose of determining findings and recommendations by a commission of inquiry is not necessarily sufficient for establishing a criminal indictment. These are two proceedings that are different in nature, each subject to a different legal-evidentiary regime.
It is also appropriate to note in this regard that in some of the events Mahash’s investigation led to different factual findings from those determined by the Or Commission. This sometimes occurred after the questioning of additional persons who were involved but had not been questioned by the Or Commission, or after the investigation of different aspects and the clarification of points that had not been resolved or clarified by the commission, or else following the collection of additional evidence that was unavailable to the commission. 
Of course, Mahash’s investigation, like the additional review that was conducted, was not and did not pretend to constitute an appeal or a reflection upon the conclusions of the commission of inquiry. As noted, a criminal investigation has a completely different purpose from the commission’s investigation procedure and is designed to examine the existence of a sufficient evidentiary basis for initiating criminal proceedings, as compared to recommendations on the personal-systemic level.
These fundamental distinctions should be kept in mind by anyone wishing to compare the Or Commission’s recommendations to the conclusions of the criminal investigation. In this context, it is fitting to cite the words of the commission itself:

“In the events that we shall address, we tried to the best of our ability to reach conclusions, based on the material at hand, regarding the causes of the injury of citizens and in some cases even their death. However, we did not deem it appropriate to delve into the detailed undertaking of collecting a lot of technical evidence … In addition, long and detailed investigations on this issue would have extended beyond, in the commission’s view, the framework of the discussion appropriate for its work. In all of those cases in which it is perhaps possible to reach the truth through such inquiries, this should be conducted, if it has not already been done, by investigators at Mahash or the police” (page 18 of the report). 
16. As noted above, the decision to conduct an additional examination of Mahash’s decisions, even though no appeal had been submitted against the decisions, was made in light of the extraordinary nature and tremendous sensitivity of the events and their tragic consequences. The idea underlying the additional examination was the desire to verify that all possibilities of investigation had indeed been fully exhausted, including channels of investigation that had little chance of advancing it. As noted, it was thus decided, inter alia, to conduct additional investigations even when the professional assessment was that there was very little chance of these actions leading to a breakthrough in the investigation and where Mahash’s decision to refrain from conducting certain investigation activity was found to have been reasonable. 
The additional investigation requested by the team and the follow-up investigation decided upon in the discussions I conducted in my office, were conducted entirely by Mahash. The findings of the follow-up investigation were thoroughly examined by the team and in the discussions in my office, but this also failed, as noted, to lead to a breakthrough in the investigation.
17. I shall also note that, in the framework of the additional investigation conducted by the team and in the discussions I held, our position was not the same as that of Mahash on all issues. On a number of questions and issues our approach was different. However, ultimately, “the bottom line” is that we reached the same final conclusion – that is, that in none of the cases was there a sufficient evidentiary basis for a criminal indictment. We reached this conclusion after examining and going through each case from beginning to end and after meticulously examining the findings of the Or Commission, the evidentiary material – both the original material and that of the additional investigation that we requested – and the arguments made by Adalah.
18. Summary

The Or Commission recommended conducting a criminal investigation into various incidents that raised suspicion of criminal activity by police officers who participated in handling the October 2000 disturbances, “so that the empowered authorities could decide whether or not there is cause to initiate criminal or other proceedings against a person because of his involvement in these events.” The commission therefore did not establish a criminal evidentiary basis for submitting indictments; rather, it pointed out suspicions and suspects in various incidents, which arose from its investigation, and recommended, as noted, that a criminal investigation be conducted to examine these suspicions.

Indeed, Mahash meticulously studied all of the considerable material that had been collected by the commission, and conducted a comprehensive investigation (though limited in its possibilities and prospects, as explained above) wherever it found it possible and reasonable to do so. After completing its investigation and examination Mahash reached the conclusion that there was no alternative other than to close all of the files, and explained the findings and the reasons for this in its decision.
In light of the extraordinary nature and severity of the events and their tragic results, I decided to conduct an additional inquiry into all of the events, in the framework of an appeals proceeding of Mahash’s decision, even though no such appeal had been submitted. The additional investigation was extraordinary in its scope and thoroughness. A team of five senior attorneys, headed by the Deputy State Attorney, devoted thousands of hours of work in a detailed and precise examination of the immense amount of evidentiary material collected by the Or Commission and Mahash. As noted, much additional investigatory work was conducted in the framework of the additional review proceedings. The output of this wide-ranging effort was examined in a long series of discussions I held in my office, together with team members and other participants from the State Attorney’s Office and the Ministry of Justice. The results of this extensive work appeared in comprehensive and separate opinions regarding each of the events, and in this ruling.
Ultimately, after this long and complex process, we all reached the conclusion that there was no evidentiary basis sufficient for the issuing of criminal indictments regarding the various events investigated. We did not agree with Mahash’s position on each and every point, as described in the various opinions, but ultimately no reason was found for changing the decision not to issue indictments in this matter.
In some cases the evidentiary material creates a picture in which the tragic results were not caused by criminal action. However, even in those cases in which it ostensibly appeared that the event did entail criminal action, neither the original investigation nor the additional ones that we ordered Mahash to conduct ultimately yielded an evidentiary basis sufficient for submitting criminal indictments. This was due, among other reasons, to the objective difficulties involved in this investigation, which we briefly summarized above (section 13), and which are described in detail with regard to each incident in the framework of the opinions.

I will note, however, that regarding two incidents there remains some scope for further investigation that has not been fully pursued. This would entail the exhumation and the conducting of autopsies on the bodies of the deceased, which would be likely to enable the retrieval of the bullets that hit them, which apparently remained in their bodies, and a comparison between the bullets and the confiscated weapons. There is no guarantee that exhuming the bodies and autopsies would lead to findings upon which an indictment could be established, but there is some chance of this. However, until now the bereaved families have opposed this for reasons that are, of course, understandable. At any rate, in such complex and sensitive circumstances we did not deem it appropriate to petition the court again – against the wishes of the families – to order the bodies to be disinterred and for autopsies to be conducted in order to remove the bullets. The reasons for this are explained at length in the relevant opinions. Therefore under these circumstances there was no alternative but to close these cases, too. However, if at a time in the reasonably near future the relevant bereaved families alter their position, the investigation could be resumed and completed, as noted. 
18. [Sic] Therefore, this is the ruling and the key points. All of the other findings, reasons and details can be found in the detailed, separate opinions on each incident.

19. Finally, and before concluding, I would like to thank and express great appreciation to the investigation team – Mr. Shai Nitzan, the Deputy State Attorney; Ms. Eti Kahane, the Director of Appeals at the State Attorney’s Office; Mr. Ori Carmel, (acting) Director of Criminal Affairs at the State Attorney’s Office; Ms. Shlomit Ben Yitzhak, Senior Deputy to the State Attorney (criminal) in the Jerusalem District, and Ms. Liora Hilo, Senior Deputy to the State Attorney (criminal) in the Tel Aviv District – who worked tirelessly and with great professionalism and dedication in order to conduct a very thorough investigation, investing thousands of hours of work in this sensitive and complex task, and produced well-organized, comprehensive and exhaustive opinions.  
20. I cannot conclude this ruling without expressing sincere sorrow over the death of the thirteen people killed in the October 2000 events and to express condolences and empathy for the sorrow and mourning of the families for their loved ones. 
In the words of the Or Commission, cited above, “The events of October 2000 shook the earth.” The disturbances that occurred in that month were unprecedented, and the events were unusual and extraordinary; since the founding of the state there has been nothing like them. 
The fact that citizens were killed during these events required the investment of every effort to investigate the incidents in an attempt to reach the truth. The events were indeed investigated, first by an official commission of inquiry and subsequently by Mahash. Even after Mahash had completed its investigation and published its results, I decided, as noted, due to the extraordinary nature of the events and their tragic consequences, to conduct an additional investigation, an initiative that was aimed at ensuring that all possibilities of investigation had indeed been fully exhausted. Accordingly, a thorough and in-depth examination was carried out, unprecedented in scope, the results and conclusions of which were as described above and in the detailed opinions attached to this ruling.

The result – thirteen people were killed in these events – is indeed a difficult and troubling one. However, criminal law has clear and rigid rules regarding criminal responsibility and indictment. Thus, after examining the details of the events and the evidentiary material collected in the Or Commission’s investigation and in Mahash’s investigation, including the complementary inquiries conducted with in the framework of the additional investigation, and having not found an evidentiary basis for establishing criminal responsibility on the part of any of those involved in these events, there was no alternative but to close the case.

cc:

Mr. Moshe Lador, State Attorney
Mr. Shai Nitzan, Deputy State Attorney (special assignments)

Members of the Investigation Team: Ms. E. Kahane, Mr. O. Carmel, Ms. S. Ben-Yitzhak and Ms. L. Hilo

Mr. Herzl Shviro, Director of Mahash 
� A technical comment: In some of the quotations from the testimonies and protocols of the Or Commission incorporated in the opinions, there are some proofreading errors in the original [Hebrew] texts, but we found it appropriate to present them as they appear in the original. [Note: This comment was made by the Attorney General and not Adalah.]


� H.C. 10782/05, Ben Yosef v. Judge Mintz et al. (not yet published, delivered on 23 August 2007), paragraph 24.   


�  On this issue see, A. Klagsblad, The Official Commissions of Inquiry, Nevo Publishing, 2001, page 231. 
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