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:Sunday Times nv92

"In the Court's opinion, the following are two of the
requirements that flow from the expression "prescribed by law".
Firstly, the law must be adequately accessible: the citizen must
be able to have an indication that is adequate in the
circumstances of the legal rules applicable to a given case.
Secondly, a norm cannot be regarded as a "law" unless it is
formulated with sufficient precision to enable the citizen to
regulate his conduct: he must be able - if need be with

appropriate advice - to foresee, to a degree that is reasonable in
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the circumstances, the consequences which a given action may

entail."

Sunday Times v. United Kingdom 6538/74 [1979] ECHR 1 (Judgment
Delivered on 26 April 1979).

IWPNA PTIPN TOVIY PN WIPAD NONMNNN ,NIMYT NION YAP NTIPA VaVNN N1 .57
;D00 DY NN ANT NYT NPOXY JNN T DY NVIIN YAIN NN NNV ,NPPPNY

"In our view, although there has certainly been a legislative grant of
power to the board to censor... it is not enough to authorize a board to
censor or prohibit the exhibition of any film of which it disapproves.
That kind of authority is not legal... that kind of regulation cannot be
considered as "law". It is accepted that law cannot be vague, undefined
and totally discretionary, it must be ascertainable and understandable.
Any limits placed on the freedom of expression cannot be left to the
whim of an official; such limits must be articulated with some precision
or they cannot be considered to be law".

Re Ontario Film and Video Appreciation Society and Ontario Board of
Censors 45 O.R. (2d) 80 ; 1984 Ont. Rep
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“Without the right to marry—or more properly, the right to choose to
marry — one is excluded from the full range of human experience and
denied full protection of the laws for one’s “avowed relationship” ...
Laws may not “interfere directly and substantially with the right to
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marry

Goodridge v. Department of Public Health (2003) WL 22701313
(Mass.) p. 8
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“No comparable assumption can explain the supposed distinction
between enumerated and unenumerated constitutional rights. The Bill
of Rights, as I said, consists of broad and abstract principles of
political morality, which together encompass, in exceptionally abstract
form, all the dimensions of political morality that in our political
culture can ground an individual constitutional right. The key issue in
applying these abstract principles to particular political controversies

is not one of reference but of interpretation, which is very different.”.

Ronald Dworkin "Unenumerated Rights: Whether and How Roe Should be
Overruled" 59 U.Chi.L.Rev. (1992) 381, 387-388.
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Law v. Minister of Human Resources Development [1999] 1 S.C.R 497;
Gosselin v. Quebec (Attorney General) 2002 SCC 84;
Andrews v. Law Society of British Columbia [1989] 1 S.C.R. 143.
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“The element of human dignity that has now been injected into s. 15
jurisprudence is, in my view, vague, confusing and burdensome to
equality claimants. Although various “contextual factors” were listed
in Law to assist in the task of determining whether a distinction
impairs human dignity, the factors are not very helpful and the concept
of human dignity is inherently vague and unpredictable in its
application. The element of human dignity is a revision of the idea that
was rejected in Andrews, namely, that s. 15 should be restricted to
unreasonable or unfair distinctions. Distinctions that impair human
dignity are presumably much the same as unreasonable or unfair
distinctions. As McIntyre J. pointed out in Andrews, by introducing
this kind of evaluative step into s. 15, the relationship between s. 15
and s. 1 is confused, and s. 1 is left with little work to do. Moreover,
any increase in the elements of s. 15 has the undesirable effect of
increasing the burden of proof on the claimant, who has the burden
of proving each element, whereas it is the government who bears the
burden of establishing each element of 's. 1. Indeed the Court in Law
frankly acknowledged this last point, and could only offer that in some
cases it would not be necessary for the claimant “to adduce evidence”
because it would be “‘evident on the basis of judicial notice and logical
reasoning” that human dignity has been impaired. The fact remains
that a failure to persuade the Court (in one fashion or another) that

human dignity is impaired causes the claimant to lose the case.
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In my view, the doctrine established in Andrews is far superior to the
new human-dignity rule. It is simpler and less burdensome for the
claimant to establish only a distinction based on listed or analogous
grounds in order to show a breach of s. 15. Then it is up to the
government to satisfy the elements of s. 1 justification, which is an
inquiry that proceeds in accordance with the rules laid down in Oakes,
of which the first is the establishment of a benign objective for the law
(one that does not impair human dignity). A failure to satisfy the

Oakes rules causes the government to lose the case, not the claimant.”

(P.W. Hogg, Constitutional Law of Canada, (Toronto: Carswell, 2001 Stud.

ed.) at 1014-1015) (oo mwxTnn).
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B. Baines, "Law v. Canada: Formatting Equality" (2000) 11 Const. F. 65;

S. Martin, "Balancing Individual Rights to Equality and Social Goals" (2001) 80
Can. Bar Rev. 299 at 319-332;

J. Ross, "A Flawed Synthesis of the Law" (2000) 11. Const F. 74;

C.D. Bredt & I. Nishisato, "The Supreme Court's New Equality Test: A
Critique" (September-October 2000) 8 Can. Watch 16.
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U.S. v. Carolene Products Co. 304 U.S. 144 (1938) fn. 4.
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(Protection of the family, the right to marriage and equality of the spouses)

“I. Article 23 of the International Covenant on Civil and Political Rights
recognizes that the family is the natural and fundamental group unit of society
and is entitled to protection by society and the State. Protection of the family
and its members is also guaranteed, directly or indirectly, by other provisions
of the Covenant. Thus, article 17 establishes a prohibition on arbitrary or
unlawful interference with the family. In addition, article 24 of the Covenant
specifically addresses the protection of the rights of the child, as such or as a
member of a family. In their reports, States parties often fail to give enough
information on how the State and society are discharging their obligation to

provide protection to the family and the persons composing it. ...

5. The right to found a family implies, in principle, the possibility to procreate
and live together. When States parties adopt family planning policies, they
should be compatible with the provisions of the Covenant and should, in
particular, not be discriminatory or compulsory. Similarly, the possibility to
live together implies the adoption of appropriate measures, both at the internal
level and as the case may be, in cooperation with other States, to ensure the
unity or reunification of families, particularly when their members are

separated for political, economic or similar reasons.

6. Article 23, paragraph 4, of the Covenant provides that States parties shall
take appropriate steps to ensure equality of rights and responsibilities of

bl

spouses as to marriage, during marriage and at its dissolution”.

General Comment No. 19 of the Committee on Civil and Political Rights — 1990
http://documents-dds-ny.un.org/doc/UNDOC/GEN/G04/413/02/pdf/G0441302.pdf?OpenElement

MINND DY NONDIND NI NN INNND ,2004 MIVN 30 'ON MOOd NIyNa 102
5Y MIMNVPN NOIXRN D ,MYUNM YAPI ,TPYIIN YIRD MNY YD M2 7272
: MNITND MDA MNNN Y2 N3 N0N PDON THPHNI TDIN ,DIND DYDA DY IDIN

Discrimination against non-citizens
Access To Citizenship

34



13. Ensure that particular groups of non-citizens are not discriminated against
with regard to access to citizenship or naturalization, and to pay due attention
to possible barriers to naturalization that may exist for long-term or permanent

residents;

14. Recognize that deprivation of citizenship on the basis of race,
colour, descent, or national or ethnic origin is a breach of States
Parties' obligations to ensure non-discriminatory enjoyment of the right

fo nationality;

General Comment No. 30 of the Committee on the Elimination of Racial Discrimination -

2004

http://documents-dds-ny.un.org/doc/UNDOC/GEN/G04/437/35/pdf/G0443735.pdf?OpenElement

ANT TNNRD NNOS KD NNAYN MND MDA NYNSN NPdYPN D ,0XTHY X MNLVDNNN 103

oY PIN2 NPOY WX ,TYUNNA NININA ONYN) POX NN Loving nvisa
1799 N DIMYN ,DNPYINN-1ION) D22D P PRIV DY JONX GUR 717X DTN
NPYPNN TN IPAN) DY NN POLAPYNL NN 1Y) DM NN 2NYD INDNI NON
PPN DY NPYPNN 91022 DY NN ORPIIIRD YPHYN VIYNN MY TY TIVIN
DYDIN DNV PNV NI DTIRD TIAI2 ,TOYORD MIPNA NYNN ,NPPPN NNPNA

.INaYN »NY

Loving v. Virginia, 388 US 1 (1967).

http://caselaw lp.findlaw.com/scripts/getcase.pl?court=US & vol=388&invol=1

,0»D1NN DINON AN PYDY MDIN NPVIPINT MPTH 21-N INNND THPYNIL 104
NT )2 INIY MDA 29NN NINONN YN ,I2YN NPYPNN IRNIND 102 IPATY
NP9 DY 1MIYNI NION INHD NN ,NY9N D02 DY NNAYN MND MDD
INSD NN DY XPNT VN MPNDY YPNYD 725D ,NNswn »ND NPNINND
VNDY 29D, 7D IYN DMINDIY DX NHND NMYTN ,NPXPN 92T PRINY NOY NN
,PIN MINNN NPYION DIVTA NPIN YD VAYNN M NNINKY VY TN
DY NPXION DT MNYY DXAYIN DXNITX DY HIT 2 DY DN NN DN TUN
™2 ,NMTI APPSR DT WMIP THYNY DMMVYPAI NYIONY TY OO N3
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N 22 DY NIORY ,DOPV NPTH DY NPIPN D022 OXPMINRD POYN LIYNN
MYINR N OOPO PR ININD

Dawood v. Minister of Home Affairs, 2000 (3) SA 936 (CC); 2000(8) BCLR 837
(CO).

http://www.concourt.gov.za/cases.php?applicant=dawood&respondent=&casenumber_

first=&casenumber second=&submit quick=Find+case

Booysen v. Minister of Home Affairs, 2001 (4) SA 485 (CC).

http://www.concourt.gov.za/cases.php?applicant=booysen&respondent=&casenumber

first=&casenumber second=&submit quick=Find+case

Lawrence et al v. Texas, 539 U.S. (2003)
http://a257.¢.akamaitech.net/7/257/2422/26jun2003 1200/www.supremecourtus.gov/op
inions/02pdf/02-102.pdf

NPYI9N DYTVT DY LAVYNN A, TONVIIND NNPN DY NNINYIA X D YY1 IWpna 105
PN 0NN TAND P IYN ,DNNY T N2 DY DAMYN DINN DNY ,NNPN DYV
.DMYPYN DININI IINNND AN

Komani v. Bantu Affairs Administration Board Peninsula Area 1980 (4) SA 448 (A).
JN D) 20.11.03 ©YH OINMYN DY DOWNN NYLY 9NN PN PO

Y NNNY POPRN MNND 8§ PYDA NP NNAYH »NI MIAWNN DY NONN 106
1950 MVN TIO> NPMPNY DTRD NN

“(1) Everyone has the right to respect for his private and family life,
his home and his correspondence.

(2) There shall be no interference by a public authority with the
exercise of this right except such as is in accordance with the law and
is necessary in a democratic society in the interests of national
security, public safety or the economic well-being of the country, for

the prevention of disorder or crime, for the protection of health or
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morals, or for the protection of the rights and freedoms of others.’

PIN D2 DY PTOPOI DYDY Ta530 LAVNN N2 MM 7052703 YH22 NPNYA
8 PYD MIAN TIN NNAYN NI MAIWNNY DXONMNNN ,DTX NI PPN
Y INPNN PTN TP YD ,NOYN I NPID NPNA .NINSYN TINORD WP 7N
D) ,NNAYN MNY MITN NN TA20 MPTHN DY NINN NN NON PTOPD WHITMN
Y9 DY TPNTN NPNY DY NON ,PIN 29 DY MINT NN NOYONNY o2 T PN

.NAYN MNY TIDM MIT DY 2970 NOPYN NOND PVIPINT NPTN HY DVITIVD

S5p WX PPNV N1Na Npoy Ciliz v. The Netherlands nwo ,Swnd 15
ST NNN THYD AN TP TION TPNIIRD PRIV APY TINNL AWIN DY THyn
NOWD MY TINT NPIOYN RINNY TINN NOWVNN MY YT INUND TINY INND
) ,PDA AMIAVIN GPIN NN WIND NAPD TINN NOWNN ,NPIDYN NINAD NIONN
N9 APY DPNON N I DN MINND 8 PYD MY PIN 190 NNINN P2 Wpn
mMIIYNNN N NIVNY NN NYYNND NVINNY G DY 1991 DINNN MY IN
8 PYD MNNN NN 1799 1991 MVIPIAT NN NXINI NI KD NNBYWHNN »N2

21N NINND

“72. In sum, the Court considers that the decision-making process
concerning both the question of the applicant’s expulsion and the
question of access did not afford the requisite protection of the
applicant’s interests as safeguarded by Article 8. The interference with
the applicant’s right under this provision was, therefore, not necessary
in a democratic society. Accordingly, there has been a breach of that
provision” (App. No. 29192/95 Ciliz v. The Netherlands, Eur. Ct. H.R.
(11 July 2000)).

http://hudoc.echr.coe.int/Hudoc2doc2/HEJUD/200207/ciliz.batj.doc
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Case No. 85/1996/704/986 Mehemi v. France, 30 EHRR 739 (1997).
http://hudoc.echr.coe.int/Hudoc2doc2/HEJUD/199810/mehemi%?20batj.doc

TPNITND XYM IWUR NIP1IN NN Npoy Berrehab v. The Netherlands nwya 1110
IMUNND PV INKD DNV 1900 . TINN TINNTN NPLP DY PAN P TN
SYY PO PTN N IVIND NYPI) IMIAVIN 91N NN YTND TIVIN NOwHn 1170
MAIYNNN P2 PORIY 30 ,INT DI0ND PIND DXNNA NNYH NDVONNNY G
DIPN DNOWNN N2 MIAIYNNN ,)NNVLIY PNDIN DIVYRN P20 NNAWNN »N2
INNY 8 PYD MINNN NN NI9M ,NPVIPINT NIAN2 NPTIIN MND 199, NTINN

910N

Case No. 3/1987/126/177 Berrehab v. The Netherlands, 138 Eur. Ct. H.R.(ser.A.) (1988).
http://hudoc.echr.coe.int/hudoc/ViewRoot.asp?Item=5&Action=Html&X=1119103103
&Notice=0&Noticemode=&RelatedMode=0

NI PAPRN 17712 DY PTOPD »WY 5.11.03 DN DNIIVWNI NON DXWHN 111
NN TIMNNNY RN NN 12D ONDI MDY NHMP KD YD ,NNINID DNIINN DTN
Y9 DY NN ,NNT AWIND NPTHIN DY OYD NN NHNMP NRD DY, PHNIND NN 12
GPYD) NNOWNT 1N MIAIYNN DY I0IND ,DTN NMDTY TINPRND NMINND 8 PYD
,JPUR M0 ONWN WNN I PR T PYL L(5.11.03 DPN DXDWNRN NINNY 35
- DNAYN N MDD TPNDIN MDD VYDA PON DRIYI 1PHYN LIYNN N*2
N2 DOPNY 1IN IWRD ,NPTNI IIMNT 12 DY TN 7INNNY NPTNN NIIX DY IMODT

: DN NN

MY BI771159 1IN MP-)3 15 035 NIINA SW 1P 19990 SNIYI T8
TIVON SV 120 >1INOWNT X7 5Y 7109715 11322900 SN2 INIYWIA Aoy
TIPI1930 , 112252 NPIDT 12T TPOINIIAT TIIOND 10 YYD : INY NIVINSII
NPNINN TIIT 3T TPPINIIT TIONS 1.23 Py 1966 N3
NUII TINN-IN-IF TIPITO ININ0 )N 1IN ITVPNY D)) ; (1966 ,11102919)
7T PO0Y 7IN2INA - N7 71122100 7179977 = NI 71792977, I7DNOUH TIHPN SV
7I0XY IND0 T INNOWH THPNE D177 P TIT 5V D) d1novni NS
PNL23 DY 0212202 91923 = MPIV7T NPT JTIN TP THIY MTINIZ SNIY?
VNS NOWP-T SY DM - NDNT-NINT DN OISV 7 THI

ANPPI PN VTN 773 1INDY 7P DDII0I NTN-NINN
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,789,728 (2)) 779 ,0290 W '3 'NNY NPNVD 3648797 X'

TPNY NI PIYNN DNV, DY0T NP THN NIVNL DIONINN L PTN SPDI TV
2T DPNY NONDI JOY MTIYNN NYYONI MNY MTY HY ©INDI DN PV N
2909 TN bv Nnvonna pow Ahmut v. the Netherlands 7709 5vnd 15
STI2NA PNV NIYNR 1NN TIAL ON DY TYNI TWUN N0 PAIYND aWIn nupad
TH9)2 DIV TYUNI PN NI ANNY INKD 1 ,PTN N2 Yap 7PN INMIN M0
8 YD HY N9 N T ,NNAVNIN N MDD NNNN IPN 217PON 0NN
19 OR ONMNN (NNIWNY 35 PYDI)  APTNN NIVYNI RIINN VIVIYN . INNY
NN PNAY NPTNN DY 99 ,¥apy AT NIPNA N D2AVIN Y NNaVN 219pY

19PN NPN Yo HY MIVI9N 1PMIAD)

“The extent of a State's obligation to admit to its territory relatives of
settled immigrants will vary according to the particular circumstances

of the persons involved and the general interest” (p. 15, art.67)

http://hudoc.echr.coe.int/Hudoc2doc/HEJUD/sift/588.txt
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DOVMY TYINN) NMIPITN PN NMIYTN NINR NITNPKD MDXDIA GN D WITY 130 NINY
OTINN MNNN DDP IMYN 2D ,NTYD NONMNN VNN NYT .(NYAIN DN
Toa v VWINN NYT NMYLY NI NINTNY INYPL NP DDONN HY DMINdYI
NPN22 ONNY NN 7259 WM N2 Oy IMNIIN NPTNI NN MIT WD NPnD
NVONNN DY NDD22 YD ,WYNN DIYNN NYTH DWW ,q0N TN PH> N NPTHN

(DN POV ITHY DYT

“The father had acquired Netherlands nationality, and in any country,
a national is entitled to have his son join him, even if the son does not
have the same nationality. How does it come about that in the present
case this right was refused him? I cannot think that it is because the
Dutch father was called "Ahmut". However, the suspicion of

discrimination must inevitably lurk in people's minds”

(VALTICOS v:WN HW 0IYNN NYTI DION NPD9)
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0N WIn WX ,Abdulaziz v. United Kingdom ywa y1n pos an 114

927 WYY 5192 IR ,NNTHY NT )2 NN TWUND DNINND N PN YD ,DXdWNN

TRYN NYAP IWIND MPIVII HY NPO DY IVT OV 1Y T IPNY NIY) PIVD

DY Y0 YA PN D2 OD POYY MAVIN DY (D12) NT M2 IWIDYO Nminna

TIND N NIPH DD D WITH T VI 1DIND NYPIAN NN NPYD N»THN
19N I9INA NI NPIVISN PMD)I

“...the extent of a State's obligation to admit to its territory
relatives of settled immigrants will vary according to the

particular circumstances of the persons involved”. (art. 67)

http://hudoc.echr.coe.int/Hudoc2doc/HEJUD/sift/1.txt

952 1PVIPN NN 2D YAPI T 12 NIIND DIPIVIPA PTN N2 YT 70 7ayn 115
,NTI2Y MMIPN INY DXONN D) XD ,NMNINN TIND ,DOWI NMIYY D120 YN
NPOLPID NN L,V NNPN MR PNV NN 193N AN YPI N
YN IWAND PIN 12 DY IPDI TN YD D N .Y NYINND NI
93WNN YPI DY YITT 2T OO ,PINYL NONY QR 117V DY NN NPPTNI
:INNN NOVANM 93901

“According to the Government, the difference of treatment complained
of had the aim of limiting "primary immigration"(see paragraph 21
above) and was justified by the need to protect the domestic labor
market at a time of high unemployment. They placed strong reliance
on the margin of appreciation enjoyed by the Contracting States in this
area and laid particular stress on what they described as a statistical
fact: men were more likely to seek work than women, with the result
that male immigrants would have a greater impact than female
immigrants on the said market...

The Court thus concludes that the applicants have been victims of
discrimination on the ground of sex, in violation of Article 14 taken

together with Article 8 (art. 14+8)”.
(P10 POAY 83-1 75 MNPOY)
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SV NTMYN NYITN TIN NXD 000510 92N NDVIANA NNNINY NN NNVY NYIT
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TOYIR MINY MDD NYN NYWD INND .3

INPN OTNN T2 : IO PIND 5 PYD NINNMN NN DXYNN DY DNNWYIS NOND
Y NOON NN WXTNY DOWPIAN D IMYN L,(5.11.03 OPN NPTHN NANND 32 PYD)
: PYON NINMN

IN 77700773, I8P, IDNDI DTN SV 1PN TIN D220 PN) D250 PN
2NN TIT 523

TIT 992 IN MUOY ,PYDN DY RDY MYHYN 53 NHLIAN DXDWYNN DY DNNYID
JPIOONNN DXTAND ,TNWON MNWIN NNND GX NI PN T NNYID /NINNK
TN UKD P TONPIN MO NN TIYIRN MPNN DXDWYNN HY ONDND
NSV 7N0N YN 0NN DY TITA N2 DY N9N DN MPNN DY NNNA
IUN DT PYD DY NOODI MYNON MNINNND INOYNN DDdWHN o1 .NYNA
TPOMLIND DY 12102 VIAN DY TOYOIRD IMPN DY DNNN NN NNIYIYN
MO NITHN OY NIYHPNN TWUR DTN NONY NNYID DWW TPRNYN DTN
YT YN, TION NMINIPY NP OYY /IR MPNY DY D»9IWN NIMO2
X322 NPNYD 97-98 DXOYD MY PNYD INI) PPN 27 INPNI DTRD NMDT IR

.(7052/03

MPNS MDD T DY TN INY NPT NT )2 9INIY MDD HY NNPNY TUN2
VYN PNPINND POYN VAYNN M NV ITY DIMYN DN TN

2¥ MOONX NV NRNIND NYINRN MIPNA NYH9 MT2 Loving nw1oa ,Warren
1T NNV PII 032 N1 ) OV DIV

“There can be no doubt that restricting the freedom to marry solely
because of racial classifications violates the central meaning of the
Equal Protection Clause.... These statutes also deprive the Lovings of
liberty without due process of law in violation of the Due Process
Clause of the Fourteenth Amendment. The freedom to marry has long
been recognized as one of the vital personal rights essential to the
orderly pursuit of happiness by free men. Marriage is one of the ‘basic

civil rights of man,’ fundamental to our very existence and survival...
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To deny this fundamental freedom on so unsupportable a basis as the
racial classifications embodied in these statutes, classifications so
directly subversive of the principle of equality at the heart of the
Fourteenth Amendment, is surely to deprive all the State’s citizens of
liberty without due process of law. The Fourteenth Amendment
requires that the freedom of choice to marry not be restricted by
invidious racial discrimination. Under our Constitution, the freedom
to marry, or not to marry, a person of another race resides with the

individual and cannot be infringed by the State”.(5 'y ,0v)

MYIN DY POYN VawNN N2 3T N2, Casey NYIIL INNXIY ,D12TN GX DWW T
PMLINNA VIAN HY TPYIRD MPNN DY PNPIND NNN D212 MDA NN
TIINN T272 VIVNN MDA 1I2T .NNYIT PN NYIN ,NTHN , DNV HY NPNDI
MPND MNN DX NI9N NNPN ,TPYWRND NP0 MIAIWNN 79N NPNPIND

Y PNYD DN DD NIYON

“These matters, involving the most intimate and personal choices a

person may make in a lifetime, choices central to personal dignity and
autonomy, are central to the liberty protected by the Fourteenth
Amendment. At the heart of liberty is the right to define one’s own
concept of existence, of meaning, of the universe, and of the mystery of
human life. Beliefs about these matters could not define the attributes
of personhood were they formed under compulsion of the State”
(Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 851
(1992)).
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MO NI9N 1272 ,290 NoN»NN MOXR ,Goodridge N9 1NNV DTN
217Y0 QN DX, NIPNY MDTI NYNOD XYY

"The individual liberty and equality safeguards of the Massachusetts
Constitution protect both ‘‘freedom from” unwarranted government

intrusion into protected spheres of life and “freedom to” partake in
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benefits created by the State for the common good... Both freedoms
are involved here. Whether and whom to marry, how to express sexual
intimacy, and whether and how to establish a family — these are
among the most basic of every individual’s liberty and due process...
And central to personal freedom and security is the assurance that the
laws will apply equally to persons in similar situations... the liberty
interest in choosing whether and whom to marry would be hollow if
the Commonwealth could, without sufficient justification, foreclose an
individual from freely choosing the person with whom to share an

exclusive commitment in the unique institution of civil marriage”.

(9 my ,0v).
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Richard L. Abel, Politics By Other Means — Law In The Struggle Against
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“The decision to enter into a marriage relationship and to sustain
such a relationship is a matter of defining significance for many if not
most people and to prohibit the establishment of such a relationship
impairs the ability of the individual to achieve personal fulfillment in
an aspect of life that is of central significance. In my view, such
legislation would clearly constitute an infringement of the right to
dignity. It is not only legislation that prohibits the right to form a
marriage relationship that will constitute an infringement of the right
to dignity, but any legislation that significantly impairs the ability of
spouses to honour their obligations to one another would also limit the
right. A central aspect of marriage is cohabitation, the right (and duty)
to live together, and legislation that significantly impairs the ability of
spouses to honour that obligation would also constitute a limitation of

the right to dignity” (37 NP9 ,0V)
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“The Massachusetts Constitution affirms the dignity and equality of
all individuals. It forbids the creation of second-class citizens. In
reaching our conclusion we have given full deference to the arguments
made by the Commonwealth. But it has failed to identify any
constitutionally adequate reason for denying civil marriage to same-

sex couples”(2 'y ,0v).
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“This, as a general rule, should counsel against attempts by the State,
or a court, to define the meaning of the relationship or to set its
boundaries absent injury to a person or abuse of an institution the law
protects. It suffices for us to acknowledge that adults may choose to
enter upon this relationship in the confines of their homes and their
own private lives and still retain their dignity as free persons. When
sexuality finds overt expression in intimate conduct with another
person, the conduct can be but one element in a personal bond that is

more enduring”(6 'y ,0V)
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