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CEO, Amidar

Israel Lands Administration


To: The Custodian of Absentees’ Property
Re: Tenders for selling absentees’ property administered by Amidar

Dear Sir,
We are writing to you as the individual authorized to cancel the tenders published on the Internet site of the Israel Land Administration (ILA) that offer to sell the ownership rights to absentees’ property held by the Development Authority, for the following reasons: 
1. In recent months the ILA has issued various tenders for the sale of a number of properties held by the Development Authority in cities such as Nazareth, Haifa, Led (Lod), Akka (Acre), Rosh Pina and Beit She’an. 

2. These properties were transferred to the Development Authority by the Custodian for Absentees’ Property, and are classified as absentees’ property under the Absentees’ Property Law – 1950 (hereinafter: “the Absentees’ Property Law ” or “the law”). 
3. The sale of absentees’ property currently held by the Custodian for Absentees’ Property to the public is illegal under Israeli law. The sale of these properties constitutes, in practice, the final expropriation of the ownership rights of the Palestinian refugees to their properties. This is completely contrary to the law, which vests the absentees’ property in the temporary trust of the Custodian for Absentees’ Property pending the resolution of the Palestinian refugees’ issue. The sale also contradicts the Basic Law: Israel Lands – 1960, which prohibits the transfer of ownership of properties it defines as “Israel lands,” including property held by the Development Authority. In addition, the sale of properties belonging to the Palestinian refugees violates international humanitarian law (and in particular the regulations annexed to the 1907 Hague Convention (IV) Concerning the Laws and Customs of Wars on Land, and the Fourth Geneva Convention), which stipulates the duty to respect the right of private property and explicitly prohibits the final expropriation of property after the end of warfare. 
The normative framework for establishing the ownership status of absentees’ property 

4. Article 19 of the Absentees’ Property Law authorizes the Custodian of Absentees’ Property to transfer the ownership rights to the absentees’ property vested in him by law, but only to the Development Authority. The Development Authority, whose status and authorities are established by the Development Authority Law (Transfer of Properties) – 1950 (hereinafter: the “Development Authority Law”), is authorized to initiate a wide variety of actions regarding the property under its jurisdiction, all of which are subject to the Basic Law: Israel Lands – 1960. 
5. Article 1 of the Basic Law: Israel Lands prohibits the transfer of ownership rights to “Israel lands” held, inter alia, by the Development Authority, through their sale or any other means, as follows: 

The ownership of Israel lands, being the lands in the State of Israel, the Development Authority or the Keren Kayemeth LeIsrael [The Jewish National Fund], shall not be transferred either by sale or in any other manner.
6. The Israel Lands Administration Law – 1960, which establishes the authorities of the ILA, stipulates that the ILA is obliged to administer “Israel lands,” as defined in Article 2 of the Basic Law: Israel Lands, i.e. including lands held by the Development Authority.
7. The ILA now seeks, via public tenders, to transfer the ownership rights to lands received from the Custodian of Absentees’ Property and held by the Development Authority to private hands. 
8. In actuality, these tenders and the transfer of the ownership of absentees’ property are tantamount to expropriating the vested rights of the owners of this property – who are defined as absentees under the Absentees’ Property Law – despite the special legal, historical and political status of this property.  
9. The absentees’ property was vested in the Custodian of Absentees’ Property by the Absentees’ Property Law. The law does not define the goal of the custodial institution, but it does assign it the duty of preserving this property. 
10. The Development Authority is the government authority responsible for “developing the state” and promoting projects of benefit to the general public. A large amount of land has been transferred to the Development Authority under the Absentees’ Property Law, the Land Acquisition (Validation of Acts and Compensation) Law – 1953, and other land laws. However, these laws are entirely different in purpose from the special purpose that underlies the Absentees’ Property Law. 
11. The special purpose of the Absentees’ Property Law can be discerned from the rulings of the courts that have examined it. For example, the honorable Justice Vitkin ruled in [Supreme Court] Civil Appeal 58/54, Habab v. Custodian of Absentees’ Property P.D. 10 918, 919 that:

The Absentees’ Property Law is intended to fulfill a temporary role: to preserve the property of the absentees, lest they become abandoned, for anyone to grab. For this reason, the law grants the Custodian powers and authorities that place him, in practice, in a situation of ownership. [Emphasis added.]
12. Hence, the Absentees’ Property Law expropriates the ownership rights only temporarily, assigning them in trust to the Custodian of Absentees’ Property until a future accord is reached that resolves the specific issue of the absentees. Article 28 of the Absentees’ Property Law stipulates that if a vested property is released: “the right a person had in it immediately before it was vested in the Custodian will revert to that person or to his successor.” [Emphasis added.]
13. The verdict of Justice Amit in the Bahai case is also relevant to this matter:

Vesting is not a goal in itself, but rather a means of realizing the purpose of the law. Ostensibly, it seems that a distinction should be made between vesting and expropriating. Expropriation severs the connection of the owner to the property, although in today’s constitutional era there are some who also dispute this. See H.C. 2390/96, Karsik v. Local Council, P.D. 45(2) 625. But vesting ostensibly does not sever the absentee’s connection to the property.
Civil Case 458/00, Bahai v. Custodian of Absentees’ Property, para. 25.

14. Furthermore, when the Absentees’ Property Law was presented to the Knesset plenum, MK Yosef Lamm explained the main objective of the proposed legislation as follows: 

This law is intended to preserve the property of the absentees for purposes that have yet to be defined by the Knesset. I do not want to address here the question of whether this is for the benefit or to the detriment of the absentees, but the backbone of the law is undoubtedly to protect the property of the absentees. Read the law and you will see that the committee found it necessary in many cases to provide greater protection for absentee property than the law provides to protect the property of a citizen who is present in Israel and is not considered an absentee…
Knesset Record, Vol. 4, p. 952. [Emphasis added.]
15. In addition, this objective is consistent with the objective of Article 7 of the Absentees’ Property Law, which obliges the Custodian of Absentees’ Property to preserve the absentees’ property, and invest in them whatever is necessary for the realization of this objective. As stated, the transfer of these properties to private hands contravenes this objective in light of the different interests that guide the private buyer. 

16. Judicial rulings have also established that, even if there is room for exploiting these properties for purposes of development, the law primarily grants the state the power to hold this property pending political accords that determine the fate of these properties. According to the ruling in the Golan case: 
Judicial rulings have long recognized that the protection of absentees’ property is the underlying goal of the law… but I cannot accept that this is the law’s only goal – or even its primary goal, without which the law has no other (or almost no other) purpose. Without elaborating on this point, it is possible to say that the law, no less than it aims to serve the needs of protecting and administering the property on behalf of its absentee owners, it aims to fulfill the interests of the state in this property: the ability to exploit it for promoting the development of the country, while preventing its exploitation by someone defined by the law as an absentee, and the ability to maintain it (or maintain its value) until political accords have been reached between Israel and its neighbors that determine the fate of the property on the basis of reciprocity between the states.
H.C. 4713/93, Golan v. The Custodian of Absentees’ Property 
P.D. 48(2) 638, 644-645 (1994).
17. Indeed, it seems that Article 19 of the Absentees’ Property Law, which enables the transfer of absentees’ property to the Development Authority, is intended to serve this purpose, since it clearly entails the transfer of property to a governmental body. Thus, the sale of absentees’ property on the private market and the transfer of its ownership to private hands are contrary to the purpose of the law. This fact is also reflected in the words of the Custodian of Absentees’ Property, as evidenced by Judge Bein in the al-Sayed case: 
The absentee might also harbor expectations that in the distant future, when peace is established between Israel and the Arabs, the rights he had to the absentee property will be taken into consideration. But I am not staking out a position on whether or not such expectations should be taken into consideration. The possibility that the property will be released is not far-fetched or unreasonable, as indicated in the testimony of the Custodian of Absentees’ Property, Mr. Manor, on page 77 [of the court’s protocols]:
The government discussed how to institute a liberal policy towards those who are considered absentees in the West Bank and Jordan with regard to their property in East Jerusalem. The decision was made that the Custodian would not wield a heavy hand in these matters. If a person who lives in the West Bank or a resident of Jordan comes and he has someone in East Jerusalem who assigned him power of attorney to manage his property in East Jerusalem, despite the fact that the resident is in Jordan, the Custodian will not intervene and will not consider the property as absentee.

This liberal policy shows, therefore, that absentees like the complainants have a significant possibility of having the absentee property released from its absenteeism.
It is precisely this broad definition of ‘absent,’ which encompasses an entire world, that provides a basis for the expectation and hope that the release mechanism will be extensively used to prevent and correct acts of injustice that can be caused by the use of the literal definition of the law.
Civil Lawsuit (Haifa) 1401/76, ‘Afani Mahmoud Mahmoud v. Hashem Khalil al-Sayed, District Court Rulings 5742 (2), 322, 331.
18. In practice, the sale of the absentees’ property on the private market means that the new owners can act and do as they wish with the absentees’ property, including by razing it or carrying out work that permanently alters the character of the property. It goes without saying that the legal channel, which comprises the sole and last resort for the absentees, would become irrelevant and meaningless. If these properties are sold, no possibility would remain of granting effective legal remedy under Article 28 of the Absentees’ Property Law, which allows the Custodian to release absentees’ property according to his judgment and in consultation with the special committee appointed under Article 29 of the Absentees’ Property Law.
19. Legal demands to release absentees’ property under Article 28 of the Absentees’ Property Law are common demands that have been submitted to the courts continuously since the establishment of the state, until this very day. See, for example: Civil Appeal 58/54, Habab v. The Custodian of Absentees’ Property, P.D. 918; Civil Appeal 170/66, Fiyad v. The Custodian of Absentees’ Property, P.D. 20(4) 433; Civil Lawsuit (Nazareth) 187/78, The Custodian of Absentees’ Property v. Shalabi, District Court Rulings 5741(2) 241; Civil Appeal 1397/90, Diyab v. The Custodian of Absentees’ Property, P.D. 46(5) 789; Civil Demand 458/00, Bahai v. The Custodian of Absentees’ Property.
20. It further goes without saying that the Absentees’ Property Law has drawn considerable criticism due to the drastic and sweeping infringement it entails to the constitutional right to property, which is anchored in Article 3 of the Basic Law: Human Dignity and Liberty – 1992. This infringement gains additional force in the case of citizens of the state whose ownership is severely damaged by the Absentees’ Property Law. The words of Justice Amit in the Bahai case apply to this issue: 
The directives of the law are all-encompassing and were it not for the [provision] concerning the validity of laws stipulated in Article 10 of the Basic Law: Human Dignity and Liberty, it is doubtful whether in today’s legal climate, with the constitutional recognition of the right of property, its directives would have passed through the filter of the limitation paragraph of the basic law.
Civil Case 458/00, Bahai v. Custodian of Absentees’ Property, para. 27.

21. In light of the above, the sale of absentees’ property to any third party as described above is unconstitutional because it is contrary to the Absentees’ Property Law and its purpose, and is also contrary to the Basic Law: Israel Lands.  
The status of the absentees’ property in international law:

22. There is no doubt that the international laws of war apply to the war of 1948, which created the Palestinian refugee problem. Therefore, the principles of international humanitarian law apply to the events and consequences of the war.

23. The sale of absentees’ property via tenders or any other method constitutes, in practice, the final expropriation of this property from its owners, since the property would no longer have the status of custodianship. Instead, the property would be put up for sale, with the right of ownership being transferred to buyers, both citizens of the state and others. Such an action is contrary to Article 147 of the Fourth Geneva Convention (hereinafter: “the Geneva Convention”), which stipulates that “extensive appropriation” of occupied territories constitutes a “grave breach” of the Geneva Convention:
Art. 147. Grave breaches to which the preceding Article relates shall be those involving any of the following acts, if committed against persons or property protected by the present Convention: […] unlawful deportation or transfer or unlawful confinement of a protected person, […] and extensive destruction and appropriation of property, not justified by military necessity and carried out unlawfully and wantonly. [Emphasis added.]
24. Moreover, Regulation 46 of the regulations attached to the Hague Convention Respecting the Laws and Customs of War on Land of 1907
 (hereinafter: “the Hague Regulations”) stipulates the need to respect the right of private property and explicitly prohibits the confiscation thereof: “Family honor and rights, the lives of persons, and private property, as well as religious convictions and practice, must be respected. Private property cannot be confiscated.” [Emphasis added.]
25. Moreover, Michael Kagan of Tel Aviv University, who has recently analyzed this issue, reached the conclusion that the State of Israel’s policy after the 1948 war toward the expropriation of Palestinian property constitutes a violation of the Hague Regulations, and falls under the definition of “plunder.” Kagan writes:

Israel’s June 1948 focus on conquest as a legal criterion for property confiscation was clearly rooted in the antiquated doctrine of war booty, in which conquest alone was enough to justify seizing property. This policy violated the Hague Regulations and likely fell under the definition of ‘plunder’ used at Nuremberg. 

26. The ruling in Case No. 10 of the U.S. Military Tribunal at Nuremberg, U.S. v. Alfried Krupp et al. was the first to address the confiscation of property following the end of fighting in the Second World War. The court ruled, inter alia, that this confiscation constituted a violation of Article 46 of the Hague Regulations, which as noted prohibits the confiscation of private property. The court stated, inter alia, that:
We conclude from the credible evidence before us that the confiscation of the Austin plant based upon German-inspired anti-Jewish laws and its subsequent detention by Krupp firm […] was also a violation of Article 46 of the Hague Regulations, which provides that private property must be respected: that the Krupp firm […] voluntarily and without duress participated in these violations by purchasing and removing the machinery and leasing the property of the Austin plan and in leasing the Paris property […].

27. Therefore, the sale of absentees’ property is universally regarded as a violation of international humanitarian law, and in particular of the 1907 Hague Regulations. 

In light of all of the above, we hereby request that you immediately cancel the tenders issued by the ILA and Amidar [a state-owned and run housing company], which offer for sale absentees’ property held by the Development Authority, as well as prohibit the publication of such tenders in the future.
Yours Respectfully, 
Suhad Bishara, Adv.
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