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Judgment

Justice D. Dorner:

In the two petitions before us, which were filed yesterday and today, in the height of IDF combat actions in Operation "Defensive Shield" taking place in the Palestinian Authority territories, argument is made - in reference to a number of concrete cases - against IDF forces firing at medical personnel of the "Red Cross" and the "Red Crescent" working in ambulances and hospitals. The petitions also argued against the prevention of the evacuation of the wounded and sick to hospitals in order to receive medical treatment, and against the prevention of the evacuation of the bodies of the dead to hospitals and then to burial by their families. Finally, the Petitioners opposed the lack of supply of medical equipment to the hospitals under siege. The end of the petitioners argued against the failure to supply medical equipment for the besieged hospitals.  The Petitioners claimed that these IDF actions in the territory of the Palestinian Authority breach rules of international law.

In response to the petitions, the State explained that, in light of the short time available to it, particularly in light of the combat actions taking place as the petitions are being heard by the Court, it was not possible to investigate the allegations relating to the specific events mentioned by the Petitioners. As to the merits of the matter, the State agreed that the objective situation relating to the handling of the sick, the wounded, and the bodies of the dead is not easy. The State contends that the difficulty arises from the combat itself, during which it found that in a number of cases, explosives were transported in ambulances and wanted terrorists found refuge in hospitals. Nonetheless, the State emphasized that the IDF considers itself bound to comply with the rules of humanitarian law not only for the reason that these rules are binding as international law, but also because they are binding morally, and even serve utilitarian purposes. The State informed the Court that the combat forces have been instructed to act in accordance with these rules, and that the IDF even dedicates extensive forces and means to coordinate and provide humanitarian assistance in the battle zones.

Being unable to relate to the specific events referred to in the petitions, which appear harsh on their face, we emphasize that our combat forces are obligated to comply with the humanitarian rules relating to the handling of the wounded, the sick, and the bodies of those who have been killed. The misuse of medical personnel, hospitals and ambulances requires the IDF to act to prevent such acts, but such acts do not in themselves allow extensive breach of the humanitarian rules. Indeed, this is the State’s declared position. This position follows not only from international law, on which the Petitioners rely, but also from the values of Israel as a Jewish and democratic state.

This commitment of our forces, based on law and morality - and, as the State notes, on utilitarian grounds as well - must be presented to the combat forces until it reaches the level of the solitary soldier in the field. This must be done by issuing specific guidelines that will prevent, as far as possible even in difficult situations, actions that do not comply with rules of humanitarian assistance.

The remedy requested in the petitions required the State to provide an explanation.  Since an explanation was provided, in which context it was explained that IDF soldiers were instructed to act in accordance with the humanitarian rules, and that they are doing so, the petitions should be dismissed.

Issued today, 8 April 2002
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