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Response on Behalf of the Respondent

1. In accordance with the decisions of the Honorable Justice Englard of 7 April 2002 in the two petitions, the Respondent respectfully files this response.

2. As an opening comment, we should mention that, following the extremely short time that has passed since the filing of the petitions and receipt of the Honorable Court’s rulings, and because diverse and difficult combat actions are taking place at this very time, it is clearly impossible to check the specific cases mentioned in the petitions, and certainly not to relate to them in this response being filed with the Honorable Court.

Furthermore, it would seem inappropriate to discuss the concrete allegations, both because the petition in HCJ 2936/02 is supported only by the affidavit of the public requests coordinator of the NGO Petitioner, whose entire testimony is “hearsay,” which is also clearly shown in the petition, and because the facts in the petition in HCJ 2941/02 are not supported by any affidavit at all, as the Rules of Procedure in the High Court of Justice, 1984 require (which is sufficient prima facie cause to dismiss the petition in HCJ 2941/02).

To conclude this matter, if the Petitioners maintain their factual contentions, they must subsequently attach first-person affidavits regarding all their contentions, as the Petitioner in HCJ 2936/02 was requested to do in an earlier petition that it filed in a similar matter (HCJ 2117/02 - which is still pending before this Honorable Court). In any event, it would be improper to grant applications to issue orders nisi where the facts supporting the applications are not supported by adequate affidavits, if any at all.

3.  Furthermore, in light of the difficult combat taking place involving thousands of soldiers and officers, who are performing hundreds and thousands of combat actions daily, it is in practice impossible at this time to obtain affidavits from IDF commanders in the region, who should be directing the combat actions; it would also be improper to order that such affidavits be provided, at least as long as the combat is continuing.

4. In addition, the Respondent will argue that the petitions should be summarily dismissed because the requested remedies are “general remedies” within the meaning of this term in the case law; for it is clear and obvious that specific grave situations may develop during the combat itself that places IDF soldiers in danger, making it impossible at a certain stage to give one or another kind of remedy that is requested in the petitions. It is commonly understood that the Honorable Court does not customarily grant “general remedies” in situations of the kind in which we are currently involved.

This is also sufficient reason to summarily dismiss the two petitions.

5. The Respondent does not contend that the subject matter of the petitions is non-justiciable in normative terms.

However, difficult combat actions are taking place in the region and the Respondent is attempting to do everything possible to minimize the injury to those residents of the region who are not taking part in the combat actions, and to enable, as far as possible, the provision of proper medical treatment and burial of the dead. Accordingly, it would seem obvious that the Honorable Court cannot, in substantive and institutional terms, grant efficient and effective remedy; if only because it is impossible to present before the Honorable Court, at the crucial time, the dynamic picture of the battlefield at one location or another. 

Operation “Defensive Shield”

6. Everyone is aware that since the end of September, there have been numerous combat actions in Judea and Samaria, and that there have been many attacks in these territories and in Israel, which have killed and wounded hundreds of Israelis. Many Palestinians have also been killed and wounded.

7. These incidents became much more serious in March 2002, during which some one hundred and twenty Israeli civilians were killed, and hundreds were wounded, in attacks by Palestinians.
8. In response to these acts of terror, the government of Israel decided, on 29 March 2002, to conduct an IDF action of broad magnitude to destroy the Palestinian terror infrastructure in its entirety, and to take extensive action until the goal is achieved. 

9. Within the framework of this activity, which began at the end of March 2002, IDF forces entered many areas which were under the control of the Palestinian Authority and [including] Palestinian cities, such as Ramallah, Qalqilya, Tulkarem, Nablus, Jenin and Bethlehem, and also Palestinian villages.  The IDF forces entered with the objective, inter alia, to arrest wanted persons and persons affiliated with different terrorist organizations, and to gather weapons and explosive materials.

10. In the context of the IDF action, battles are being waged against armed persons, and the IDF has been compelled to call up many army reserve forces and use heavy weapons, such as tanks and armored personnel carriers, and also combat helicopters and planes.

The Respondents' Position

11. In substantive terms, the Respondent will contend that the military authorities made a supreme effort, which more than once placed IDF soldiers in concrete danger, to allow the provision of proper medical treatment to residents of the region, including evacuation of the wounded, enabling the hospitals in the region to operate in a proper manner, making it possible for them to obtain the necessary means, evacuate bodies of the dead, while endeavoring to ensure, as far as possible, the human dignity of the residents of the region, taking into account the difficult and intense combat that has been taking place since 29 March 2002. 

12. The IDF also incorporated diverse matters that are the subject of the petitions in express orders that it issued to the forces in the field.

The essence of the orders is that, as a rule, persons wounded during combat should be allowed to receive medical treatment and to be evacuated from the site of the hostilities, whether by the Palestinian Red Crescent, the Red Cross, or by our forces. However, when the ambulance is suspected of involvement in hostile actions, it may be checked, in accordance with the rules of international law, before it is granted access to the site where the events occurred. In situations in which the magnitude of the gunfire and combat does not enable entry of medical forces into the combat area, medical personnel should be allowed to enter as soon as possible after the fire subsides, in part not to endanger the lives of the medical personnel and of our forces.

To the best of our knowledge, the forces in the area are acting in accordance with the orders.

13. However, there is much information - open and confidential - about Palestinian use of ambulances and hospitals to smuggle and hide terrorists, conceal means of combat and terror, transport means of combat, and the like. 

For example, on 27 March 2002, on the night of the [Passover] seder, a Palestinian Red Crescent ambulance was captured. Its driver was a Tanzim activist who worked as a driver for the Palestinian Red Cross. Found in the ambulance were another man, a woman, and three children, aged six months, three years, and four years. Under the mattress on which one of the children was lying, an explosive belt was concealed; the belt was composed of sixteen pipes that contained ten kilograms of explosives.

Another example relates to the incident in the obstetrics hospital in al-Bireh on 4 April 2002, referred to in section 6 of the petition in HCJ 2936/02. IDF soldiers entered the hospital after receiving specific information that armed wanted persons had escaped into the hospital. A small contingent of soldiers entered the hospital, conducted a chase inside the facility, and managed to capture the five wanted persons inside the hospital. Initial investigation by the Coordination and Liaison Office in Ramallah revealed that none of the patients in the hospital were injured by the action, and that, even according to the hospital director, the soldiers behaved in a worthy manner. 

14. According to international law, the protection given to medical personnel or “protected institutions,” such as ambulances and hospitals, ceases when these personnel and institutions act not in furtherance of their humanitarian role, but to commit acts that are injurious to the enemy, i.e., the State of Israel. The position in principle of the State in these matters were presented in the responses filed in HCJ 2117/02, and are respectfully attached to this response, and marked Appendixes R/1 and R/2. 

Therefore, an extremely large proportion of the contentions set forth by the Petitioners should be addressed to the Palestinian side, because it breached and breaches the rules of international law, which causes great damage to the trust that IDF forces should give to medical personnel, ambulances, and hospitals. As a result, there often occurs, solely as a consequence thereof, delays in treatment and evacuation of the wounded and the sick, and evacuation of the bodies of the dead, and at times it is necessary to search ambulances and medical facilities.

15. It should be emphasized that the State does not contend that the Palestinian side’s past and current breach of the laws of war allow it [the State] to breach these laws. It holds that it is obliged to comply with the rules of international law applying to the matters that are the subject of the petitions. The State will argue that the occasional delays in evacuation and in treatment of the wounded and handling of the bodies of the dead are done in accordance with, and do not contravene, the rules of international law.

However, it is clear that the Palestinians’ flagrant breach of the immunity granted medical personnel and hospitals at times bring harsh consequences – such as the necessity to search for wanted persons and materiel inside the ambulances and hospitals, and the like.

16. The IDF, primarily through the Civil Administration, maintains direct and regular contact with personnel of the Palestinian Red Crescent and the International Red Cross in diverse humanitarian matters that naturally arise during combat. For this purpose, senior army officials also maintain direct contact with senior officials of the International Red Cross.

For example, the Civil Administration in Judea and Samaria have an official working in the capacity of health coordinator who is a civilian representing the Ministry of Health and whose function is to maintain contact with the Palestinian health system. The coordinator maintains direct and regular contact with the hospitals in the region; her function is to attempt to solve problems of hardship of one kind or another that arise in the hospitals. She does so either directly, or through the Administration and Services Branch of the Civil Administration, or through the Coordination and Liaison Offices in the sectors.

It should be emphasized that this contact is also being maintained at this time. For example, when the hospital in Tulkarm informed the Administration and Services Branch that the hospital had a shortage of blood, arrangements were made for the Coordination and Liaison Office to supply units of blood to Tulkarm within twenty-four hours. At the same, time, arrangements were made to transport various medicines to hospitals that stated they were suffering from a shortage of medicines.

For example, regarding kidney patients requiring dialysis who directly contacted the Coordination and Liaison Office in the sector, arrangements were made to enable them to reach various hospitals to receive dialysis treatment. An example is the fifteen patients from the Qalqiliya and Tulkarm areas who have been transported to various hospitals to receive treatment since the end of last week. This was done as a result of the coordination between the Civil Administration and the Palestinian side. Another example: a list of some 40 patients that the Association for Civil Rights in Israel provided last Friday was handled over the weekend; by Saturday, more than half of the persons had already been referred to hospitals in the Territories and in Israel for treatment.

Contrary to the picture portrayed in the petition, cooperation is taking place in the field. Its goal is to implement the Palestinian health system and allow Israel to perform its duties in accordance with international law. The objective of this cooperation is to provide the necessary humanitarian assistance, which includes evacuation of wounded and bodies, and to provide medical treatment, as soon as possible under the circumstances of the specific time and place. It is unnecessary to add that the constant combat actions make it impossible to provide a quality of treatment identical to that given in normal circumstances. However, according to the express orders that have been given, as referred to above, attempts are constantly being made to improve the cooperation and solve difficult problems that arise from time to time as a result of the hostilities taking place in the field.

17. The Petitioners seek to rely, inter alia, on the position of the International Red Cross. This is problematic because the position of the International Red Cross itself has not been presented to the Honorable Court, and apparently for good reason: the organization is in direct contact with various IDF officials, some of them at the highest level, in an attempt to find system-wide practical solutions to diverse humanitarian problems.

18. Furthermore, requests by various human rights organizations, and other requests, are examined at the critical time, and attempts are made to reach a concrete solution as soon as possible in each case, taking into account the time and place involved. The proper way to handle complaints is by addressing them to the Civil Administration and the Coordination and Liaison Offices in each sector, insofar as they maintain direct contact with the Palestinian side and are in charge of handling the humanitarian matters.

In this matter, we should observe that the petitioner in HCJ 2941/02 did not contact these officials prior to filing the petition. Also, as a rule, making requests to the State Attorney’s Office is not the efficient and proper way to resolve concrete problems during combat, and certainly not in the situation where there are military mechanisms that were established for this purpose. These mechanisms are responsible for handling these problems and involve ongoing contact with the Palestinian side and with human rights organizations.

19. Furthermore, IDF forces are informed of the location of hospitals in the territories, and are directed not to fire at or harm them, as long as they are not used for hostile military action, as dictated by the rules of international law.

It should be noted and emphasized that although direct fire is allowed by international law, even when there is shooting from inside or nearby a medical facility, IDF forces attempt to refrain from responding with direct fire, except where the operation necessitates it and when the lives of the forces in the area are in jeopardy.

20. The same is true about searches that may take place in hospitals and ambulances: the soldiers are instructed to protect as far as possible the dignity of the medical personnel, patients, and the wounded. 

21. The IDF is aware of the need for the swift and dignified, as far as possible, evacuation of the bodies of the dead, and endeavors to find suitable solutions, taking into account the relevant circumstances. This issue is handled at the army’s most senior level. An order has been given to the Central Command to coordinate the evacuation of bodies with the Palestinian Red Crescent as soon as possible, in accordance with the combat situation. 

It should also be noted that at this very time, requests have been made to coordinate action in this matter. Bodies have already been evacuated from some places in the area at various times since Operation "Defensive Shield" began.

Summary

22. Difficult combat actions are now taking place in the Territories. They began following the murderous acts of terror that took place last March, which reached its peak in the massacre at the seder at the Park Hotel, in Netanya. During this period, human bombs were dispatched throughout Israel, killing many dozens of citizens and residents and wounding hundreds of other persons.

In accordance with instructions given it by the government, the IDF is conducting Operation "Defensive Shield" to end the wave of terror that has been forced on the State, and to strike at the terror infrastructure.

23. The Palestinians have breached and continue to breach international humanitarian law, in part by using medical personnel and medical facilities to commit hostile acts

24. The IDF dedicates numerous forces and means to coordinate and provide humanitarian assistance in the Territories, and to protect the human dignity of the residents of the Territories. This is true also during the combat, and in regard to the various matters that are raised in the petitions, at times endangering the safety of IDF soldiers.

The IDF’s activities in these matters comply with, and do not contravene, international law. A genuine effort is made to provide practical solutions, as soon as possible, taking in account the combat that is taking place in the field.

25. Indeed, it is clear that the situation in the field is not easy; difficult combat actions are taking place in the various sectors. However, as stated above, the military authorities have endeavored, and continue to endeavor, to solve the concrete problems as soon as possible. IDF forces are instructed to safeguard human dignity in the region, in accordance with international law and with the law applying in the region.

26. Finally, in light of the aforesaid, the Respondent will request that the Honorable Court dismiss this petition.

Today, 8 April 2002

s/

Adv. Aner Hellman

Senior Deputy to the State Attorney
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