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1. In this petition, the Petitioner requests that the Court require the Respondents to allow ambulances, for the purpose of evacuating the wounded, to move freely at any place and at any time in the territories, without their movement being limited at all, even for security reasons. The Petitioner also requests that the Court forbid the Respondents from firing at ambulances, regardless of their use.

The petition is based on “information that reached the Petitioner,” according to which in a few cases, IDF soldiers fired at ambulances, causing injury among the medical personnel in the ambulances. The Petitioner alleges that this information ostensibly indicates that the Respondents are breaching the provisions of international law relating to movement of medical personnel during war; therefore, they request the remedy described above.

2. In response to the demands set forth in this petition, we initially state that the petition should be dismissed on several preliminary grounds that will be set forth below.

3. For example, the Petitioner failed to exhaust the applicable procedures and did not make its principle demand to the Respondents. Study of the petition indicates that, except for a telephone conversation with the undersigned just before midnight on 8 March 2002, which dealt with the specific events that were taking place at that time in Tulkarm, the Petitioner did not contact the Respondents and did not make any demand of them. This failure is clearly sufficient grounds to dismiss the petition. 

4. Furthermore, the petition is only supported by the affidavit of the public requests coordinator of the NGO Petitioner, whose entire testimony is hearsay evidence, as the petition clearly shows.

Indeed, it may be that due to the time pressure in filing the petition, the Petitioner was unable to attach testimonies that are not hearsay. However, in the time that has passed, it certainly would have been possible to submit to the Honorable Court admissible testimonies that are not based solely on rumors. This was not done.

According to the customary rules applying in such a case, this failure, too, would be sufficient grounds to deny the petition.

5. It should also be noted that the remedy requested in the petition is general. According to the customary rules in this Honorable Court, the Honorable Court does not grant such relief.

6. Notwithstanding all these grounds for dismissal, and other grounds for dismissal that could have been raised, we considered it proper to relate to the merits of the issue. We did so because of its importance and its sensitive nature, and to show that the allegations raised in this petition are baseless. Therefore, we shall now relate to the substance of the petition.

7. In brief response to the allegations raised in the petition, the orders given to IDF soldiers are legal, conform to the relevant provisions of international law, and are without defect. To clarify the aforesaid, we shall first briefly set forth the relevant provisions of international law, after which we shall show that the orders given to the soldiers are totally consistent with these provisions of international law.
8. As a rule, the provisions of customary international law in general, and the laws of war in particular, grant medical personnel immunity from deliberate attack.

For example, Article 24 of the Geneva Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field (1949) (hereinafter: the Convention), provides:

Medical personnel exclusively engaged in the search for, or the collection, transport or treatment of the wounded or sick, or in the prevention of disease, staff exclusively engaged in the administration of medical units and establishments, as well as chaplains attached to the armed forces, shall be respected and protected in all circumstances.

(The emphasis here and below are ours - S.N.)

Similar protection is also given to fixed and mobile units of the Medical Service, in accordance with Article 19 of the Convention.

Article 26 of the Convention grants to the personnel of the national Red Cross organizations performing the functions mentioned in article 24 the protection granted to medical personnel.

In accordance with these principles, it is forbidden to harm medical personnel who are exclusively engaged in providing medical treatment. 

9. However, the protection granted to mobile medical units and to establishments ceases when the units and establishments are engaged in actions that are not intended to perform their humanitarian functions, but to commit acts harmful to the enemy.

On this point, Article 21 of the Convention provides:

The protection to which fixed establishments and mobile medical units of the Medical Service are entitled shall not cease unless they are used to commit, outside their humanitarian duties, acts harmful to the enemy. Protection may, however, cease only after a due warning has been given, naming, in all appropriate cases, a reasonable time limit, and after such warning has remained unheeded.

10. Thus, medical personnel who take part in the combat lose the protection to which they are entitled, and become legitimate targets of attack.

It should be noted that the article indicates that, before attacking medical personnel who take part in the combat actions, appropriate warning must be given.

However, the wording of the article indicates that the obligation of giving warning is not absolute where the circumstances of the military operations make giving notice impossible. Pictet, the official commentator of the Geneva Conventions, in his comments on Article 21, notes that:

As we have seen, a time limit is to be named “in all appropriate cases.” There might obviously be cases where no time limit could be allowed. Suppose, for example, that a body of troops approaching a hospital were met by heavy fire from every window. Fire would be returned without delay.

(J.S. Pictet, Commentary to the First Geneva Convention, p. 202) 

11. Furthermore, following the incidents that occurred shortly after the outbreak of the events (October 2000), the IDF Spokesperson issued, on 5 November 2000, a public statement in which he related to the use of offices and ambulances of the Palestine Red Crescent Society to commit combat actions in the region. The spokesperson stated that such use of Red Crescent ambulances and structures is a grave breach and misuse of the protection that international humanitarian law grants to medical personnel and structures, and is also immoral.
12. Moreover, as a rule, the provisions of customary international law require the parties to the conflict to ensure that the wounded in the hostilities receive medical treatment. This duty is stated in Article 15 of the Convention, as follows:

At all times, and particularly after an engagement, Parties to the conflict shall, without delay, take all possible measures to search for and collect the wounded and sick,… to ensure their adequate care…

This duty requires the IDF to enable those wounded in an engagement to receive medical treatment (whether by medical personnel of the Red Cross, the Red Crescent, or other personnel, or by our forces’ medical personnel).

However, as the learned Pictet states:

There will be cases which exceed the limits of what the medical personnel can be expected to do, however great their courage and devotion. It was not possible, therefore, to make the obligation absolute. It was accordingly provided that “Parties to the conflict shall, without delay, take all possible measures…” The obligation to act without delay is strict; but the action to be taken is limited to what is possible, and it is left to the military command to judge what is possible, and to decide to what extent it can commit its medical personnel.

(J.S. Pictet, Commentary to the First Geneva Convention, p. 151) 

13. In those cases in which the entry of medical personnel into a combat area is impossible because of the intensity of the combat taking place there, the medical personnel must be allowed to enter as soon as possible.

14. Furthermore, the medical personnel’s right of access to combat areas is not limited only by considerations of their personal security, but also by consideration of the supervision of the party in combat. In this context, article 15(4) of the First Additional Protocol to the Geneva Conventions, of 1977 (to which Israel is not party), states as follows:

Civilian medical personnel shall have access to any place where their services are essential, subject to such supervisory and safety measures as the relevant Party to the conflict may deem necessary.

In the Commentary on the Additional Protocols to the Geneva Conventions (pages 194-195), the commentators on the Protocols discuss the said article, stating:

The principle of free movement for medical personnel is thus laid down, though with two reservations. The first is that the movement is related to the medical function… On the other hand, apart from movements justified by their function, civilian medical personnel are, if necessary, subject to the same restrictions on movements as the rest of the civilian population.

The second reservation imposed on such freedom of movement is left to the discretion of the Party to the conflict concerned, i.e., the Party which controls the territory where freedom of movement is required, whether this is its own territory or occupied territory. In these circumstances there are certain security requirements which cannot be ignored. Thus all movement is subject to “such [p. 195] supervisory and safety measures as the relevant party to the conflict may deem necessary.” In extreme cases movement may even therefore be prohibited, though the Party concerned must also take into account its responsibility towards public health in the territory which it controls, and must avoid imposing such categorical restrictions as far as possible. On the other hand, it is quite legitimate for the Party concerned to carry out checks, particularly identity checks, and to take various measures to ensure its own security, especially if it fears espionage or sabotage, or the safety of the medical personnel for whom it could, for example, provide an escort on dangerous journeys.

It is understood that the First Protocol restricts the parties to the conflict more than the Convention does. It is clear, therefore, that the actions a party is allowed to commit in accordance with the First Protocol are also allowed in accordance with customary international law. 

15. The above comments clearly show that access of medical personnel to the wounded may be subject to supervisory and safety measures necessary for the party to the conflict.

Therefore, where a security need exists that requires security checks of ambulances, nothing forbids such checks prior to granting the ambulance access to the relevant location. This is certainly true, then, when there is a suspicion that persons inside the ambulance are taking part in the hostilities.

16. These are, in brief, the relevant provisions of international law. As mentioned, the orders given to IDF soldiers are consistent with the said rules.
17. These orders state that ambulances are to be allowed free movement to evacuate the wounded, subject only to two restrictions.
The first restriction is, where necessary, ambulances will be allowed to go their destination only after they have undergone a security check. This restriction is currently being implemented, at times, when IDF soldiers believe that a check is necessary. These checks are required following dismal past experience; more than once the Palestinian side used ambulances to transport armed combatants from place to place, to smuggle weaponry, and the like. As was shown above, this restriction is well grounded in international law.

The second restriction relates to the occasional delay in allowing ambulances to pass when active hostilities are taking place in the location to which the ambulance wishes to pass. For example, it may occur that an ambulance will not be permitted to pass to a location where active exchanges of fire between the parties are taking place. This refusal is intended to protect both the medical personnel and our forces. As was explained above, this restriction is also well grounded in international law. 

Therefore, it will be argued that the orders given to the soldiers in this matter are without defect, and are consistent with international law. 

18. Regarding the contention set forth in the petition that, pursuant to international law, it is absolutely forbidden to fire at ambulances, as explained above, this contention is incorrect. For example, if medical personnel travelling in an ambulance endanger our forces, the forces are allowed to fire at the ambulance in order to remove the danger.  This order is grounded in international law, as explained above, and IDF soldiers are instructed in this spirit.

In any event, it is impossible to issue, as the petition demands, a sweeping and absolute order to the Respondents that prohibits soldiers to fire at ambulances, including ambulances that endanger them. For these reasons, we ask for the dismissal of the petition.

19. As for the specific cases mentioned in sections 1 and 2 of the petition, which are based on “information that reached the Petitioner “ (which is unsupported by affidavits), we have been unable to clarify if all the incidents described in the petition indeed took place as described, and, if so, the circumstances that led to their occurrence. This inability is a result of the hostilities that have been taking place in the territories in recent days, and of the continued involvement in combat in the field of IDF forces who were in Tulkarem and in the Gaza Strip at the times mentioned in the petition. 

However, we managed to clarify a few details, which will be presented below.

20. Initially, it was found that during the action in Tulkarem, security officials found that armed Palestinians got into Red Crescent ambulances. Following this act, an order was given to check ambulances before permitting them to pass.

As was mentioned above, this was not the first time that the Palestinian side used ambulances to assist in its war against the IDF; in the past, too, ambulances were improperly used to transport armed combatants from place to place, smuggle armed wanted persons, rescue terrorists, smuggle weaponry, and the like. In addition, ambulances were also used in the past as “shelter” behind which Palestinians would fire.

If necessary, it would be possible to present, for the Court’s review only, confidential information on this subject.

21. It was also found that a Palestinian source informed security officials that, contrary to the contentions set forth in section 1(A) of the petition, Dr. ‘Adnan Karmash was not “shot in the head.” He was not even wounded, and is in fine health.

22. Regarding the incident described in section 2(A) of the petition, we wish to note that, as contended in the petition, medical personnel of the Red Crescent were wounded as a result of shelling by the navy. We have not been able, as we noted, to clarify if this indeed occurred, but even if it did, its occurrence does not of course support the allegation that the IDF fires deliberately at ambulances.

23. Regarding the contentions set forth in section 2(B) of the petition, the Petitioner alleges that the IDF prevented ambulances from reaching the area of Khuza’a between midnight and 5:30 am, although there were many wounded there as a result of IDF action during those hours.

Our investigation of this matter revealed that the action at the location did not begin before 2:00 am or so, and that wounded were evacuated during the action. An official request from the Palestinian Authority to allow entry of ambulances arrived only at 5:12 am, and the evacuation was authorized. At the least, the information in the petition is misleading. 

24. These are the results of our partial investigations.

In addition, we are unaware if specific complaints were submitted regarding the said incidents. In any event, if such complaints were filed, they will be checked and examined to determine whether the soldiers at the location of the incident acted improperly.

25. It should also be noted that, whenever a problem arises regarding the passage of ambulances, it is possible to turn to the area’s Coordination and Liaison Office, which is trained in handling such matters. Requests of this kind are routine, and the Office regularly receives requests from the Red Cross, the Red Crescent, and other aid organizations. 

26. We also wish to mention that, today, 13 March 2002, a meeting was held by the head of Central Command Headquarters, Brigadier General Hatzabni, the head of the Civil Administration, Brig. General Zidka, other IDF officials, and representatives of the Red Cross in Israel and in Judea and Samaria. During the meeting, the parties discussed the various contentions made by the Red Cross representatives relating to movement of ambulances during the hostilities, and examined ways to increase the coordination and reduce the possibility that ambulances would be harmed. Simultaneously, the Red Cross officials were requested to get the Palestinian side to cease its forbidden use of the ambulances as a means of combat against the IDF. Furthermore, the parties established a framework for continuing cooperation. They also determined that further meetings of this kind would be held from time to time.

27. For the reasons set forth above, the petition should be dismissed.

Today, 13 March 2002 

s/

S. Nitzan

Head of Security Matters

State Attorney’s Office 
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