Before the Supreme Court,

sitting as High Court of Justice







HCJ 2977/02

Before:

The Honorable Deputy Chief Justice S. Levin

The Honorable Justice Y. Englard

The Honorable Justice A. Gronis

Petitioners: 
1. Adalah: The Legal Center for Arab Minority Rights in Israel

2. Qanun (LAW): The Palestinian Society for the Protection of Human Rights and the Environment

v.

Respondent: The Commander of IDF forces in the area of Judea and Samaria

Petition for an order nisi and a temporary injunction

Date of the hearing: 9 April 2002

Counsel for the Petitioners: Adv. Orna Kohn, Adv. Hassan Jabareen, Adv. Hanan Khatib
Counsel for the Respondents: Adv. Malkiel Blass

Judgment

1.  Two human rights organizations (henceforth: the Petitioners) petitioned before us for the issuing of an order nisi directed to the Commander of IDF forces in the area of Judea and Samaria (henceforth: the Respondent) to show cause “why he should not refrain from demolishing houses, with no prior warning, without granting the right to a hearing, and without allowing for the evacuation of inhabitants and their possessions from their houses.” The claim of the Petitioners is that army units under the command of the Respondent are demolishing houses of the residents at the refugee camp in Jenin by means of bulldozers, missiles from helicopters and tanks.  The houses are being demolished by bulldozers along two axes bisecting the refugee camp without giving any prior warning and without granting their owners the right to a hearing and without allowing them time to evacuate; which causes, according to the Petitioners’, the demolition of houses on top of their inhabitants and death and injury of people.

2.  The Respondent’s response stated that at issue is the carrying out of an extensive operation by the IDF aimed at repressing the infrastructure of Palestinian terrorism. Within this operation army forces have also entered the refugee camp in Jenin. It became clear to them that the town, and the refugee camp, were organized as a military compound geared for defense. A large part of the civilian Palestinian population had been evacuated from the houses within the refugee camp and some of the houses had been booby-trapped in preparation for the IDF forces’ entry. During the operation the soldiers came up against snipers firing and the setting of houses on fire by means of gas containers placed within them. Many soldiers were hurt. Due to physical and spatial conditions and in order to lessen the risk to the combatants it was necessary also to make use of a bulldozer. Paragraph 13 of the response stated:

“13. According to IDF regulations, the movement of the bulldozer within a built up area is accompanied by a call by proclamation informing the inhabitants that they are to evacuate the houses, as the IDF is advancing with heavy machinery that may damage the houses’ walls. The Palestinian inhabitants were given a period of about an hour to an hour and a half between the proclamation and the movement of the bulldozer.”

During the IDF operation in the center of the camp there were houses where people came out following the announcement, and there were houses whose inhabitants did not come out following the announcement, but did come out after the bulldozer had hit one of the house’s walls, and before the house was demolished.

3. The Respondent’s position is that at issue are effective combat operations, where occasionally causing damage to homes is unavoidable when these houses are turned into a bunkers of sorts, used for shooting at IDF forces. Under these circumstances, the power of the Court to intervene in operational actions through judicial review is limited: HCJ 358/88, PD 43 (2) 529. These indeed are not regular and static conditions under which it is appropriate to give those against which action is intended prior notice before harming their property.

4.  The Respondent stated in his response that he is doing the best he can to avoid harming the innocent and that he is aware of the rules of international customary law under which army forces may only harm private property to the extent that this is necessary - according to the military commander’s discretion - for the needs of combat. Under such conditions the granting of a right to a hearing is impractical. Nevertheless, it is clear that everything must be done - as required by the conditions at the place and operational necessities - to minimize potential harm to civilians. At a judgment given - in a different context - by this Court yesterday in HCJ 2936/02 and 1941/02 [sic.] it was emphasized in the judgment, given in another general petition, that the military authorities must abide by the rules of humanitarian law and refrain from harming civilians unnecessarily. The Respondent has presumably - and no arguments to the contrary have been presented to us - instructed and will instruct the fighting forces to do all that is needed to avoid the possibility of causing unnecessary harm to the innocent.

The petition is dismissed

Issued today, 9 April 2002
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