Before the Supreme Court,






       HCJ 2977/02

sitting as the High Court of Justice

In the matter of:

1. Adalah:  The Legal Center for Arab Minority Rights in Israel

2. Qanun (LAW): The Palestinian Society for the Protection of Human Rights and the Environment
By Adv. Orna Kohn and/or Hassan Jabareen and/or Jamil Dakwar and/or Marwan Dalal and/or Suhad Bishara and/or Morad el-Sane of Adalah: The Legal Center for Arab Minority Rights in Israel

P.O. Box 510, Shfaram 20200, tel. 04 950 1610, fax: 04 950 3140

Petitioners
v.
The Commander of IDF forces in the West Bank

Headquarters of the Judea and Samaria Area Division, Military Post 01149, Israel Defense Forces, tel.: 03 997 0200, fax: 02 997 0436

Respondent

Petition for an Order Nisi and a Temporary Injunction

A petition is hereby submitted for the issuing of an order nisi directed at the Respondent and ordering him to show cause why he should not refrain from demolishing houses, with no prior warning, without granting the right to a hearing, and without allowing for the evacuation of inhabitants and their possessions from the houses.

Request for a Temporary Injunction

The Honorable Court is requested to issue forth a temporary injunction, ordering the Respondent to refrain from further demolitions of houses within the Jenin refugee camp pending a ruling in this case.

The arguments for this request are the arguments for the petition as detailed below.

Request for Holding an Urgent Hearing

The Honorable Court is requested to immediately schedule an urgent hearing on the petition, owing to the very concrete danger to the lives and well-being of many civilians in the Jenin refugee camp.

The grounds for the petition are as follows:
The factual background

1. According to information received by the Petitioners from eyewitnesses in the Jenin refugee camp, from residents of Jenin and from the media, army units under the command of the Respondent began on Friday, 5 April 2002, to demolish houses in the Jenin refugee camp. So far many tens of houses have been demolished and the demolition continues at the time when this petition is being submitted.

2. The demolition of houses is carried out both by bulldozers and by the firing of missiles from helicopters and tanks, with houses being demolished by bulldozers along two axes bisecting the camp, one from north to south and the other from west to east, while the missiles hit both houses along the axes and other houses in the Jenin refugee camp. The demolition of houses is carried out in an arbitrary manner and damages houses on the aforementioned axes which civilians inhabit, including women, children and the elderly, who are not involved in the fighting in any way whatsoever.

3. According to the information presented to the Petitioners, the owners of the houses were not given, prior to the demolition, any warning as to the intended demolition, nor were they granted any right to a hearing. Home owners were not even given an opportunity to evacuate their possessions from the houses prior to their demolition.

4. According to the information presented to the Petitioners, the family homes of the following persons were among those demolished: Hisham Samarah, Salah al-Burayqi, Abu Subhi al-Dammaj, Subhi al-Dammaj, Muwaffaq al-Burayqi, Mahmud al-Sabbagh, ‘Imad Abu Khatab, ‘Ali al-Dammaj (Abu Muhammad), ‘Ali al-Dmmaj (Abu Nur), Hani al-Dammaj, Abu Taher al-Dammaj, Abu Husni Khalil, Rabi’ Fraihat, Ahmad al-Tiq, Abu Ashraf al-Hindi, Ghassan al-Hindi, Amin Abu Khatab, Abu al-‘Abd A'mur, Abu Talal al-Dammaj, Abu ‘Adnan Abu Khatab and ‘Aref al-Fayyad.

5. According to the information presented to the Petitioners, in some of the aforementioned cases residents were given no prior warning or a period of stay to allow sufficient time to leave their houses before the demolition took place; for that reason, some of the residents did not manage to leave the houses before they were demolished. As a result, people were trapped under the rubble causing deaths and injuries.

The Petitioners and their applications to the Respondent

6. Petitioner no. 1 is a legally registered NGO, dedicated to the protection of human rights and the rights of the Arab minority in Israel in the legal sphere.

7. Petitioner no. 2 is a legally registered NGO, which works for the protection of human rights and the environment in the West Bank.

8. Immediately after the Petitioners received the aforementioned information regarding house demolitions in the Jenin camp, Petitioner no. 1 applied in writing, by facsimile, today, 8 April 2002, at 13:15, to Major Shlomo Politis, Legal Adviser to the Respondent. A copy of this letter was sent to Adv. Osnat Mandel of the State Attorney’s Office. Up until the time of the submission of this petition, no response to the application was received.

The letter is enclosed as attachment P/1.

The legal argument

9. The Respondent’s policy is manifestly illegal, in violation both of the provisions of Israeli law and of the rules of international law, including the rules of humanitarian law.

10. The Respondent is under obligation to respect the right to life, to body and to dignity of the inhabitants of the West Bank, including the inhabitants of the Jenin refugee camp. This obligation is enshrined in the provisions of the Basic Law: Human Dignity and Liberty, as well as in the provisions of international humanitarian law, including Articles 3, 27, 32, 33 and 147 of the Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of War (1949) and Articles 11, 51, 75 and 85 of Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International Armed Conflicts (Protocol I).

11. The Respondent is prohibited from demolishing or destroying the property of inhabitants of the West Bank, including the property of the inhabitants of the Jenin refugee camp. This prohibition is enshrined in the provisions of the Basic Law: Human Dignity and Liberty, as well as in the provisions of international humanitarian law, including Articles 3, 27, 32, 33, and 53 of the Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of War (1949) and Article 52 of Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International Armed Conflicts (Protocol I).

12. The Respondent is prohibited from inflicting collective punishment. This prohibition is enshrined in the provision of the Basic Law: Human Dignity and Liberty, as well as in the provisions of international humanitarian law, including Articles 27 and 33 of the Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of War (1949).

13. The demolition of houses without prior warning and/or without granting the right to a hearing and/or without allowing for the evacuation of inhabitants and their possessions from their houses constitutes an extremely grave violation of these obligations and prohibitions.

14. According to the case law, actions of an administrative agency that infringe a constitutional right must meet the test of proportionality, and as his Honor Justice Heshin stated in the Stamka case:

As is the strength of the right that is violated or the degree of the violation of the right, so shall be the degree of our strictness with the authority under the ground of proportionality. 

HCJ 3648/97, Stamka, et. al. v. Minister of Interior, PD 53 (2) 728, 777.

15. The Respondent has failed to consider, as was his duty to do so, less harmful alternatives, and did not give the violated rights their due weight. The words of the Honorable Chief Justice Shamgar in the ‘A. Rahman case are worthy of note:

“Vital military necessities (“imperative” in the words of the above Regulation 23(g) or “absolutely necessary” in the words of Article 53) allow seizing and demolishing. However, a condition for this is that there has indeed been a vital military necessity and that there is reasonable proportion between the military purpose and the action being taken. From that aspect there is, of course, a difference between seizing for a limited period, whether it be specified or not, and unrepeatable actions.”

HCJ 24/91, ‘A. Rahman, et. al. v. the Commander of IDF forces in the area of the Gaza region, PD 45 (2) 325, 335.

16. In the Association for Civil Rights in Israel case, where the demolition of houses in the al-Bureij refugee camp in Gaza was allowed, in order to expand a road for security reasons, it was also stated explicitly that:

“Even where an action of the military government is taken for reasons of military necessity, the carrying out of which involves damaging civilian property other than for punitive and deterrent purposes, the right of a hearing for those who are about to be harmed stands… even when circumstances exist obliging the military commander to take immediately those steps which he considers necessary for protecting security and human lives, and to prefer the immediate execution of house demolitions over upholding the right to a hearing prior to such execution, he must ensure that the damage is limited as far as possible, to carry out the actions in a manner that would reduce as far as possible the suffering and harm which may be caused to those harmed by the order’s provisions, and to allow them to state their claim in front of competent authorities which are present in the area.”

HCJ 4112/90, The Association for Civil Rights in Israel v. the Commander of the Southern Command, PD 44 (4) 626, 639-641.

17. The Respondent’s policy in the matter of house demolitions in the Jenin refugee camp also contradicts the announcement by the State on 20 February 2002, made in HCJ 1556, 1562/02, Sa’id Abu Haddaf, et. al. v. the Commander of IDF forces in the Gaza Strip, et. al., according to which:

“The IDF will inform home owners in advance, and will allow them a reasonable period of time to make their arguments in the matter. Having made their arguments, home owners will be given a statement regarding the decision in their case, and a period of 24 hours prior to the execution of the demolition. All this, of course, unless there are security reasons which would prevent this (such as shooting from the area of the buildings).”

The announcement by the State and the ruling of 21 February 2002 are enclosed as Attachments P/2 and P/3.

For the above reasons, the Honorable Court is asked to issue an order nisi as requested, to issue a temporary injunction, and to order an urgent hearing on the petition, and after receiving the response of the Respondent, to make the order absolute.

Adv. Orna Kohn

Counsel for the Petitioners
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