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Statement by the State Attorney’s Office
1. This petition concerns the Petitioners’ request that the Respondent refrain from demolishing houses, with no prior warning, without granting the right to a hearing, and without allowing for the evacuation of inhabitants and their possessions from their houses. The Honorable Court is further requested to issue a temporary injunction ordering that the Respondent refrain from further demolitions of houses within the refugee camp in Jenin pending a ruling in this case.

2. For the reasons which will be detailed below, and especially for the fact that the subject of this petition is totally inappropriate as a judicial process before the Honorable Court, it is requested that the Honorable Court dismiss the petition.

The Facts

3. It is common knowledge that since the end of September 2000, numerous incidents of armed combat have taken place in the areas of Judea and Samaria; in addition, numerous attacks have been carried out within these areas and in Israel, as a result of which hundreds of Israelis have died or were injured. Many Palestinians have also been killed or were injured.

4. These incidents have greatly worsened in the month of March 2002, during which about 120 Israeli civilians were killed in attacks carried out by Palestinians, and hundreds were injured.

5. In response to these terrorist attacks, the Government of Israel decided, on the 29 March 2002, to launch a wide-ranging operation by the IDF aimed at defeating the infrastructure of Palestinian terrorism, including all its various elements and components, and for that purpose to carry out extensive activities until that aim has been reached.

6. Within the framework of this activity, which began at the end of March 2002, IDF forces entered many areas which were under the control of the Palestinian Authority and [including] Palestinian cities, such as Ramallah, Qalqilya, Tulkarem, Nablus, Jenin and Bethlehem, and also Palestinian villages.  The IDF forces entered with the objective, inter alia, to arrest wanted persons and persons affiliated with different terrorist organizations, and to gather weapons and explosive materials.

7. In the context of the IDF action, battles are being waged against armed persons, and the IDF has been compelled to call up many army reserve forces and use heavy weapons, such as tanks and armored personnel carriers, and also combat helicopters and planes.

8. Last Wednesday, 3 April 2002, IDF forces began entering the area of the town of Jenin and the adjacent refugee camp as well. Because [sic.] there were many armed men within the refugee camp in Jenin, and the area has been an extremely serious base from which many terrorists emerged to carry out terrorist attacks in Israel. Upon reaching the refugee camp, IDF forces began issuing a general call for the inhabitants to leave the camp.

9. It became clear to IDF forces which had reached Jenin that the town, and especially the refugee camp, were organised as a military compound geared for defense. A large part of the civilian population had either been evacuated from or left the houses within the refugee camp. Part of the houses within the refugee camp had been booby trapped in preparation for the IDF forces’ entry. These actions took place in the refugee camp after IDF forces had entered the camp and left it a few weeks ago.

10. When IDF forces began entering the refugee camp, they found out that there was no one in many of the houses which they entered. The civilian population was found mainly at the center of the camp.

11. IDF forces started conducting house-to-house combat operations. During the fighting, IDF forces came under fire from Palestinian snipers. During the operation it became clear that empty houses were booby trapped, for instance by means of gas containers which were placed within the houses, so that Palestinians opened the gas [valves] under the ground floor, and when IDF soldiers reached the place, Palestinians ignited fire and a row of houses was burned.

12. As it is a refugee camp, roads within the camp are very narrow, and houses are densely built. In these circumstances, in order to allow IDF forces to advance, and in order to do so at the minimum possible risk to the fighting forces - it was necessary to use a bulldozer as well.

13. According to IDF regulations, the movement of the bulldozer within a built up area is accompanied by a call by proclamation informing the inhabitants that they are to evacuate the houses, as the IDF is advancing with heavy machinery that may damage the houses’ walls. The Palestinian inhabitants were given a period of about an hour to an hour and a half between the proclamation and the movement of the bulldozer.

14. During the IDF action in the center of the camp, there were houses from which people came out after the proclamation, and there were houses from which people did not come out following the proclamation, but did come out after the bulldozer had hit one of the house’s walls, and before the house was demolished.

15. Until the night of the day before yesterday, hardly anyone came out of the camp, then about 100 people started leaving the camp.

16. Following the exit of those persons, some of them from among the combatants, the IDF operation continued, and it continues at present. According to IDF forces’ estimates, there are hundreds of men in the Jenin refugee camp armed with Kalashnikovs [AK 47s], M-16s, night vision equipment, telescopes and other weapons. These combatants are still entrenched in the camp.

17.  It should be emphasized that between the beginning of fighting in the refugee camp and yesterday, nine IDF soldiers were killed in the fighting. During those operations about 50 IDF soldiers have been injured.

18. The [following items] are among those found to date in the Jenin refugee camp -

a. Laboratories for the preparation of explosive materials with sacks containing large quantities of ready explosive material, including agricultural fertilizers for the production of materials.

b. A huge amount of weapons of various sorts; part of the weapons had been booby-trapped so that IDF soldiers who found them would be hurt.

c. Explosive belts.

19. It should be noted that all the above information was supplied to the undersigned today, on the phone, by Colonel Moshe Cohen, deputy commander of the division which is at this very time conducting the combat operations in Jenin.

The Respondents’ Position

20. The petitions must be dismissed in limine [outright], as the remedies which the Petitioners seek are “general remedies,” within the meaning of this term in the courts’ jurisprudence; in view of the above description, it is clearly obvious that specific difficult situations may develop, during the fighting itself, which endanger the IDF soldiers, and which do not allow granting this or that remedy requested in the petitions. It is well-known that the Honorable Court does not grant “general remedies” in situations such as the one in which we are today.

21. While operations involving heavy fighting continue in the area, and since the Respondent is trying, to the extent possible, to minimize harm to those inhabitants of the area not taking part in combat operations, the Honorable Court cannot, from the objective and institutional aspect, grant effective and practical remedies of the type requested by the Petitioners; combat operations of the type now taking place in the refugee camp in Jenin are not a matter suitable for real-time judicial review, at the very least for the fact that it is utterly impossible to present to the Honorable Court, in real time, a precise and dynamic picture of the battlefield in this or that place.

On this issue, the Court ruled the following in HCJ 358/88, The Association for Civil Rights in Israel v. Commander of the Central Command, PD 43 (2) 529:

“8. There are indeed military-operational circumstances in which the matter of judicial review is not compatible with conditions in the given time and place, or with the nature of the circumstances; for instance, when a military unit carries out an operation during which it must remove obstacles, overcome resistance, or react immediately to an attack on the armed forces or on civilians that was in progress at the time, or similar circumstances where the authorized military body considers there to be an operational necessity for immediate action. By the very nature of the matter there is, under such circumstances, no room for suspending the military action the immediate performance of which is necessary.”

22. It has emerged from the above description that IDF soldiers are conducting combat operations within a built up area which the Palestinian side has effectively turned into a military compound for all intents and purposes. Under these circumstances, when residential homes are turned by Palestinians into bunkers of sorts, used for shooting at IDF forces, the fighting forces have no choice but to use all means at their disposal to defeat the forces fighting against them.

23. Even under these difficult circumstances, IDF forces have made sure that they give the inhabitants prior warnings, since last Wednesday, to come out of the houses, but these warnings were only partially successful. Under these circumstances, the Respondents can complain about no one but the armed Palestinians who continue shooting from within the camp and refuse to lay down their arms.

24. The IDF is well aware of the fact that within the refugee camp in Jenin, as within any other place in the area, innocent people live too, and it does its best to avoid harming the innocent. Nevertheless, the war against terror which has hit Israel very harshly indeed, necessitates resort to military operations aimed at defeating terror, and these operations cannot be carried out without causing harm if the Palestinian side decides to conduct combat operations against the IDF.

25. It should be emphasized that under the rules of customary international law, and especially Article 23(g) of the Hague Regulations of 1907, IDF forces are allowed to destroy private property to the extent that this is required by the necessities of war and this, of course, subject to the discretion of the military commander in the field, who is the only one who knows and is familiar with the circumstances of the matter and is capable of assessing the situation, and on whom lies the responsibility for confronting the risks emanating from the combat operations.

26. Under these circumstances of incessant combat operations, there is no room for debating the subject of granting a right to a hearing as requested in the petition.

27. In view of all of the above, the petition has no factual basis and no legal cause, and the Honorable Court will therefore be requested to dismiss it.

Today, 9 April 2002

s/

Malkiel Blass
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