Before the Supreme Court,





 
        HCJ 3022/02

sitting as the High Court of Justice




 Court date: 10 April 2002

In the matter of:

1. Qanun (LAW): The Palestinian Society for the Protection of Human Rights and the Environment

2. The Association for Civil Rights in Israel

3. Adalah: The Legal Center for Arab Minority Rights in Israel

By Adv. Azmie Odeh, and/or Hassan Jabareen and/or Jamil Dakwar and/or Orna Kohn and/or Marwan Dalal and/or Suhad Bishara and/or Morad el-Sana from Adalah: The Legal Center for Arab Minority Rights in Israel

P.O. Box 510 Shfaram 20200, tel: 04 950 1610 fax: 04 950 3140

Petitioners

v.

1. Major General Yitzhak Eitan, Commander of the IDF Forces in the West Bank

2. Lieutenant-General Shaul Mofaz, Chief of Staff, IDF

Judea and Samaria Area Division, Military Post 01149, IDF, tel: 02 997 0200, fax: 02 997 0436
Respondents

Petition for an Order Nisi and a Temporary Injunction

This petition is submitted for the issuance of an order nisi, directed at the Respondents, and which orders them to come, show cause and explain:

A.  Why they do not order the armed forces to refrain from shelling and from striking civilian targets in the Jenin refugee camp, by means of tanks, combat helicopters and/or all other types of shooting;

B.  Why they do not order the armed forces to refrain from shelling and from striking civilian targets and civilian population concentrations throughout the West Bank, by means of tanks, combat helicopters and/or any other type of shooting;

C.  Why they will not determine that all strikes at civilian targets by the Respondents in the West Bank territory is clearly illegal.

Request for Issuance of a Temporary Injunction

The Honorable Court is requested to issue a temporary injunction, which orders the Respondents to refrain immediately from the continuation of the army’s shelling of the Jenin refugee camp, and the rest of the civilian population concentrations in the West Bank, until a decision is issued on this petition.

The arguments of this petition and the documents attached to it constitute an inseparable part of this request. 

Request for Holding an Urgent Hearing

The Honorable Court is requested to set the petition for an urgent hearing, immediately, and this is due to the substantial and continuing danger to the lives and welfare of many civilians in the Jenin refugee camp and throughout the West Bank as a result of continued shelling.

The grounds for the petition are as follows:

The Petitioners:

1. Petitioner no. 1 is a legally registered NGO, which acts for the defense of human rights and the environment in the West Bank.

2. Petitioner no. 2 is a legally registered NGO, which acts to protect the rights of citizens in Israel and in the territories under its control.

3. Petitioner no. 3 is a legally registered NGO, which acts with the purpose of defending of human rights and advancing the rights of the Arab minority in Israel in the legal sphere.

The factual background:

4. Since the beginning of Operation “Defensive Shield,” and according to information confirmed by the Respondents, the Respondents struck at civilian targets: houses, roads, schools, hospitals, churches, mosques, etc.

5. Most of the television channels showed repeatedly in the last days, pictures of helicopters and tanks, shooting missiles directly and deliberately into population centers in different places in the West Bank, and especially in Jenin and Nablus.

6. Today, 9 April 2002, the Ha'aretz newspaper and its Internet site published extremely troublesome news and testimonies regarding what was committed by the Respondents inside the Jenin refugee camp, acts which amount to a real massacre, as expressed by even the Foreign Minister, Mr. Shimon Peres, who “fears the strong international reaction against Israel, when the dimensions of the battle in the Jenin refugee camp will be known, where more than 100 Palestinians were killed.”  The newspaper indicated that “in closed conversation, Peres called the action, a massacre.” Army officers were quoted in the newspaper, expressing shock at the handling of the action in Jenin.  One of the officers even added, according to the newspaper, that “it doesn’t matter how many wanted persons were killed in the refugee camp and how much of the terror infrastructure was exposed and destroyed, there still is no justification for causing such tremendous damage.”

A printout of the news from the Internet site of Ha'aretz is attached and marked as P/1.

7. It was also reported in the Ha'aretz newspaper today, that since last night (Tuesday), difficult battles were occurring in the Jenin refugee camp.  A senior officer in the [IDF] Chief of Staff’s office was quoted as saying, “it appears that we will have to reach the last house in the camp, and to knock that down also.  The wanted persons were given infinite opportunities to submit, but they prefer to fight, apparently until the end.  We are employing bulldozers because we have no other choice.  Also, combat helicopters.  [sic.] It is going along with difficulty. It isn’t clear to us where the civilians are.   There are houses where there is fighting from one floor and families are on the floors below."

A printout of this news from the Ha'aretz internet site is attached and marked as P/2.

8. Since Tuesday, 2 April 2002, the army units under the command of the Respondents began to shell from the ground by means of tanks and from the air, through helicopters, tens of homes in the Jenin refugee camp. The shelling continued from then on and until today, and has not stopped as of the submission of this petition.

9. According to information, which reached the Petitioners from residents of the Jenin refugee camp and from the media, the army is shelling from the ground and the air, houses in the camp without warning or advance notice to the residents, and in many cases, residents have been killed and injured inside their houses, and many have been trapped under the ruins, and are still trapped until the date of submission of this petition. The residents who survived the shelling of their homes have been left without shelter.

10. According to testimony which was transmitted by phone by a resident of the Jenin refugee camp, Mr. H. A., on 8 April, to Elias Sabag, the field coordinator for Petitioner no. 2, houses were shelled in the “Abu Zini” neighborhood next to the “Ansar” mosque in the camp by tanks and helicopters.  A portion of the houses started to go up in flames, and then the residents, numbering about 100, fled for the lives towards the Jenin municipality, running, waving white flags, carrying their small children and screaming: “We are civilians, we are civilians!”  Mr. A. and his family later left the municipal building and took cover in the al-Razi hospital in Jenin, after they had no place to go.  Mr. A. added, that the residents of the camp have been left without water and electricity since Wednesday, 3 April and until today.  A copy of the testimony is attached and marked P/3.

11. In a telephone testimony given to Mr. Moayad Mi’ari, a legal apprentice at Petitioner no. 3, on 8 April, Mr. A. D., a resident of the camp, who requested not to disclose his name out of fear that soldiers will conspire against him, stated that systematic destruction of the houses in Jenin refugee camp is being carried out through bulldozers in order to pave the way for tanks to enter the camp, and in addition to this, shelling by missiles from tanks and helicopters towards residential homes and other civilian buildings is been carried out, among them he mentioned the “Al-Waqala” school, Jenin hospital and al-Razi hospital.  He also stated that the shelling has not stopped since Tuesday, 2 April, day and night, and that the shelling began in the outskirts of the camp but has moved to the center.  According to his estimate, at night, between 20-25 missiles are fired on the camp.

12. Mrs. H., a resident of the Jenin refugee camp, who requested not to reveal her name out of fear that soldiers will conspire against her, stated in her telephone testimony to the apprentice, Mr. Moayad Mi’ari on 8 April, that she is inside a house where there are about 100 persons, including children and infants, whose houses were destroyed by shelling.  She also stated, that the conditions of shelter in the same house, like the conditions for the rest of the residents of the camp, is extremely difficult, and they are suffering from a lack of water, electricity and food for days.  Additionally, she stated that she saw young children in the refugee camp, whom out of great thirst, were forced to drink sewage water.

13. In the testimony of Mr. N. in the Jenin refugee camp, which was transmitted to the legal apprentice Moayad Mi’ari on 8 April, who also requested to remain anonymous for the same reason, stated that there are houses in the al-Damj neighborhood in the Jenin refugee camp which were demolished on top of its residents, and that many of the killed and injured are trapped under the ruins, as there is no opportunity to remove them since the army is preventing the passage of rescue teams into the camp.

14. Ms. Raida Abu Ali, 36 years old, stated on 8 April, to the French news agency, that she was inside a house in the Jenin refugee camp with her husband and brother, when a missile hit their house and caused it to collapse on them.  She added: “We started to scream, and then after, we succeeded to get out from the ruins and then soldiers came and ordered us to leave the place after they arrested my husband and brother, and they made them strip their clothes and brought them to an unknown place.”  Ms. Raid Abu Ali added that the soldiers spoke over a loudspeaker in Arabic and said, “We are an army which is much stronger than you, you will not be able to resist us.”

15. According to news items, which reached the Petitioners from the media and eyewitnesses, the situation described above in Jenin refugee camp prevails also in Nablus, in the Balata and Askar refugee camps, and in additional places of Palestinian civilian population concentrations in the West Bank.

16. According to information, which reached Petitioner no. 3, and was received by Mr. Moayad Mi’ari, following the army’s invasion of Nablus city on 3 April, the deceased Sadiqa Amaasha, may her memory be blessed, 56 years old from Nablus, was killed following a missile strike on her house. Also, the house of Mr. Abdallah al-Titi from the Balata refugee camp was hit with seven missiles which caused the demolition of the three-story building.  Also, Mr. Rajab al-Ratub’s three-storied house in the Ras al-Ayin neighborhood was destroyed from missile strikes.  In addition, the eastern car-garage center and the eastern electric station was hit from tank and helicopter shelling, which caused the disconnection of electric power in over 70% of Nablus city.

17. According to additional information, which reached Mr. Mi’ari, on 4 April, Mr. Nasser Khalid Jarar’s house in Jenin was hit from a missile strike, which caused the demolition of the children’s room and the kitchen, while the owner, his wife and their three kids were staying in the house.  In addition, on the same day, the Jenin hospital was hit from army shelling, which caused the destruction of a large part of the maternity ward, and there is only one room left. Additionally, the hospital’s electric and oxygen systems were hit from shelling.

18. Since there is tremendous difficulty in making any contact with residents of these above-mentioned places in order to take testimonies and gather facts, and the possibility to obtain signed affidavits does not exist at all, because of the closure, the besiegement and the curfew throughout the West Bank territories, descriptive and illustrative examples were presented above, but in the field there are hundreds of additional incidents and even much worse, which have been inaccessible.  These facts are extremely serious and their substance testify to the likely possibility that the extent of civilian deaths and destruction of many houses is dramatically high, and can increase in the future if the strikes described above, continue.

Petitioners’ Appeals to the Respondents:

19. On 4 April 2002, Petitioners No. 1 and 3 appealed to Advocate Osnat Mandel, the Director of the High Court of Justice Petitions Department in the State Attorney’s Office, with a copy to Colonel Shlomo Politis, the Legal Advisor of Judea and Samaria, regarding the shelling of Jenin hospital and stoppage of a portion of its systems as a result of the shelling.  This appeal was not answered as of the date of the submission of the petition.  

A copy of the letter is attached and marked as P/4.

20. On 4 April 2002, Petitioner No. 2 appealed to Major General Yitzhak Eitan, Commander of the IDF Forces in the West Bank by letter with a copy to Elyakim Rubenstein, the Attorney General, the judge-advocate general, Colonel Dr. Menachem Finkelstein regarding the shelling of the Jenin government hospital, and the ensuing pending danger to human lives.  This appeal was not answered as of the date of submission of this petition.  

A copy of the letter is attached and marked at P/5.

21. On 6 April 2002, Petitioner no. 3 appealed to Advocate Osnat Mandel, Director of the High Court of Justice Petitions Department in the State Attorney’s Office, with a copy to the Legal Advisor of Judea and Samaria, regarding the shelling and demolition of houses in the Jenin refugee camp.  This appeal even was not answered as of the date of submission of this petition.

A copy of this letter is attached and marked as P/6.

22. On 8 April 2002, Petitioner no. 2 appealed to the Minister of Defense demanding to cease the strikes at the civilian population in the Jenin refugee camp and in the cities of Jenin, Nablus and Bethlehem.  This appeal has yet to be answered. 

A copy of the letter is attached and marked at P/7.

The Legal Argument:

23. The army and the Respondents are the effective holders of responsibility in the West Bank territory, and therefore the rules and principles of customary humanitarian international law fall on them, mainly, the Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of War (1949), which emphasizes their obligation to safeguard the welfare and safety of the civilian population existing under their control.

24. The bombings and strikes at civilian targets and the killings of civilians violate the rules of international humanitarian law and the laws of war and constitute “grave breaches” under the Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of War (1949), and they are considered war crimes under the Rome Statute, the relevant sections of which are detailed below.

25. By not distinguishing between combatants and civilian targets, the Respondents are not fulfilling their obligation which is incumbent upon them to safeguard the well-being of the civilian population existing under its control.  Thus, for example, the army clearly violated the rule of distinction, when they turned the entire Jenin refugee camp into a single target, without a clear specific military objective in the camp itself.  Article 51(4) of the Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International Armed Conflicts (Protocol I) establishes clearly that:

(4) Indiscriminate attacks are prohibited. Indiscriminate attacks are:
(a) those which are not directed at a specific military objective;
(b) …
(c) those which employ a method or means of combat the effects of which cannot be limited as required by this Protocol;
and consequently, in each such case, are of a nature to strike military objectives and civilians or civilian objects without distinction.

 See also the decision of the UN General Assembly No. 2444 from 1968:

(1)(b) That it is prohibited to launch attack against the civilian population as such; 
…(c) That distinction must be made at all times between persons taking part in the hostilities and members of the civilian population to the effect that the latter be spared as much as possible

(Respect for Human Rights in Armed Conflict, General Assembly Resolution 2444, 23 UN GAOR Supp. (No. 18) at 50, UN Doc A/7218 (1968))

26. The entry of the fighters into civilian targets, like hospitals, schools and the like, is insufficient to justify striking at a civilian target in every instance where there is doubt if the said is a civilian target or not, and therefore the refugee camp, under international law, would be considered a target that is not a military target.  Because residents have remained inside the camp and their numbers could not and still are unknown to the army, the army must restrain itself and not open with an attack on the camp, which is not a legitimate military target: 

“52(3) In case of doubt whether an object which is normally dedicated to civilian purposes, such as a place of worship, a house or other dwelling or a school, is being used to make an effective contribution to military action, it shall be presumed not to be so used.”

(Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International Armed Conflicts (Protocol I), 8 June 1977)
27. Thus, for example, the Honorable Justice Dormer ruled in the decision issued yesterday, 8 April 2002, in HCJ 2936/02, Physicians for Human Rights, et. al., v. The Commander of IDF Forces in the West Bank, in response to the Respondents’ argument which justified the striking of ambulances because, according to their argument, the ambulances were being used by Palestinians for combat purposes, accordingly:

“The misuse of medical teams in hospitals and of ambulances that was done requires the IDF to act to prevent such actions, but on its own, does not allow a sweeping violation of humanitarian rules.” 

A copy of the decision is attached and marked P/8.

28. The striking of civilian targets by the army, for example, a hospital or a school, mosque and church, violates international law and constitutes an outright violation of the rules of humanitarian law generally, and the Hague Regulations in particular:

“In sieges and bombardments all necessary steps must be taken to spare, as far as possible, buildings dedicated to religion, art, science, or charitable purposes, historic monuments, hospitals, and places where the sick and wounded are collected, provided they are not being used at the time for military purposes. It is the duty of the besieged to indicate the presence of such buildings or places by distinctive and visible signs, which shall be notified to the enemy beforehand. 

(Convention (IV) Respecting the Laws and Customs of War on Land and its annex: Regulations concerning the Laws and Customs of War on Land. The Hague, 18 October 1907)
29. The moment that the army knew that many civilians were refusing to leave their homes, the strike became a direct and intentional strike on the civilian population, which is prohibited according to Article 51(2) of the Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International Armed Conflicts (Protocol I) which states the following:

“51(2) The civilian population as such, as well as individual civilians, shall not be the object of attack. Acts or threats of violence the primary purpose of which is to spread terror among the civilian population are prohibited.”

(Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International Armed Conflicts (Protocol I), 8 June 1977)
30. The shelling of a refugee camp has the character of an act of revenge and reprisal against  the civilian population of the Jenin refugee camp, and against the entire Palestinian population in the Occupied Territories, which is also prohibited according to Article 51(6) of the above-mentioned Protocol:
“51(6) Attacks against the civilian population or civilians by way of reprisals are prohibited.”

31. The shelling of the Jenin refugee camp constitutes a “grave breach” and a “war crime” under international law.  This claim is strengthened in this case, where the massive destruction and the killing directed at the civilian population in the camp, which were caused intentionally in the refugee camp, constitutes a “grave breach” according to Article 147 of the Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of War (1949):

“147. Grave breaches to which the preceding Article relates shall be those involving any of the following acts, if committed against persons or property protected by the present Convention… wilful killing… extensive destruction and appropriation of property, not justified by military necessity and carried out unlawfully and wantonly.”

32. The systematic destruction and indiscriminate strikes directed at the Jenin refugee camp and other civilian targets throughout the West Bank, which are part of the army’s policy in the framework of al-Aqsa Intifada, especially since February 2002, constitute a war crime under Article 8 of the Rome Statute of the International Criminal Court, which constitutes, from the power of its directives, a part of customary international law:

“8(2)  For the purpose of this Statute, "war crimes" means:

(a) Grave breaches of the Geneva Conventions of 12 August 1949, namely, any of the following acts against persons or property protected under the provisions of the relevant Geneva Convention: 

(i)  Wilful killing

…

(iv)  Extensive destruction and appropriation of property, not justified by military necessity and carried out unlawfully and wantonly;


…

(b)  Other serious violations of the laws and customs applicable in international armed conflict, within the established framework of international law, namely, any of the following acts: 

(i)  Intentionally directing attacks against the civilian population as such or against individual civilians not taking direct part in hostilities; 

(ii)  Intentionally directing attacks against civilian objects, that is, objects which are not military objectives; 



…

(iv)  Intentionally launching an attack in the knowledge that such attack will cause incidental loss of life or injury to civilians or damage to civilian objects or widespread, long-term and severe damage to the natural environment which would be clearly excessive in relation to the concrete and direct overall military advantage anticipated; 

(v)  Attacking or bombarding, by whatever means, towns, villages, dwellings or buildings which are undefended and which are not military objectives; 

…

(xi)  Intentionally directing attacks against buildings dedicated to religion, education, art, science or charitable purposes, historic monuments, hospitals and places where the sick and wounded are collected, provided they are not military objectives;

Rule of Proportionality and the Proportionality Test:

33. The decision of the Respondents to shell the Jenin refugee camp and all other civilian targets or population centers throughout the West Bank does not pass the test of proportionality, since the harming of the civilian population, its infrastructure, property and the lives of humans beings and the integrity of the person, is beyond that which is required, without examining alternatives whose harm would be significantly less. This policy is laden with unreasonableness and extreme disproportionality.

34. According to the case law, actions of an administrative agency that infringe a constitutional right must meet the test of proportionality. In this context, the comments of Justice Heshin in Stamka are appropriate:

“As is the strength of the right that is violated or the degree of the violation of the right, so shall be the degree of our strictness with the authority under the ground of proportionality.”  

HCJ 3648/97, Stamka, et. al. v. Minister of Interior, PD 53(2)728, 777.

35. The Respondents’ policy regarding shelling civilian population centers is not a question of harm out of convenience, rather a harm to basic human rights.  The Respondents did not consider the anticipated and immense injury to human rights, and then afterwards the concrete information, that the shelling would take a heavy toll on the lives of the people among the civilian population.

36. When they decided to shell the Jenin refugee camp and other civilian targets and/or population centers, the Respondents did not weigh, as is their obligation, the possibility of alternatives to fulfill the security needs parallel to minimizing the great damage which was caused to the residents of the Jenin refugee camp and in other places in the West Bank.  This, since the harm to protected human rights of the Palestinian residents of the West Bank is more severe, even if it will be determined that the means were appropriate for security needs.   The gist of the appropriate ends - even if it is not complete - can be achieved through means whose harm to protected human rights is significantly less.

See dicta Honorable Chief Justice Barak, HCJ 1715/97, The Office of Investment Authority in Israel, et. al. v. Minister of Finance, et. al., Tak-Al 97(3) 721, Paragraphs 16-18; also HCJ 3477/95, Ben Atiya, et. al. v. Minister of Education, Culture and Sport, PD 49(5)1.

37.  In weighing the security needs and the rights of the residents of the Jenin refugee camp, like the rest of the residents of the West Bank, to life, integrity of the person and shelter, the Respondents undertook severe steps and caused harm beyond suitable proportions.  HCJ 358/88, The Association for Civil Rights in Israel v. Center Regional Commander, et. al., PD 43(2)529, 538 h.

38. As long as the period of time continues in which the Respondents continue to shell the Jenin refugee camp, civilian targets and the rest of the population centers in the West Bank, the harm to the constitutional rights become more grave and definitive, and they cannot be counter-balanced with the Respondents' other interests and considerations.

39. The rule of proportionality between the military target and the damage to the civilian population, which is anchored in Article 51(5) of the Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International Armed Conflicts (Protocol I), embraces within the definition of “indiscriminate attack,” a situation where it was reasonably expected from the outset, that the harm to human life and the person, civilian structures, will be disproportionate to the anticipated military advantage:

“(5)  Among others, the following types of attacks are to be considered as indiscriminate:

(a) …

(b) an attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated.

40. The bombing of a densely populated refugee camp raises a reasonable expectation of harm on an unprecedented scope to the civilian population, by taking many lives and injuring civilians and also civilian property in the camp.  Evidence of the anticipated extensive harm to the civilians was the non-responsiveness of the many civilian residents of the refugee camp to leave their homes, out of unwillingness to become refugees once more. It is important to note, that additional evidence of the disproportionality is the unwillingness of the army to stop the shelling on the refugee camp, even after initial reports have surfaced regarding many corpses lying under the ruins of the house which to a certain extent recalls a massacre.  At this point in time, the Israeli army should be withdrawing immediately, or in the alternative, immediately stopping the shelling.

41. Harm of this type, which reaches the dimensions of a massacre of the residents of the refugee camp, cannot be, and is prohibited absolutely, from a position of convenience for declared military targets of the Israeli army in its current war, whatever the target is.

Collective Punishment:

42. The policy of shelling the Jenin refugee camp and the rest of the population centers in the West Bank, constitutes a prohibited collective punishment against the residents of the villages, cities and complete neighborhoods, following the last events. This policy causes such, that complete residential areas are forced to endure a very difficult and daily suffering through shelling by the army.  The broad use of physical means so harsh and humiliating even as far as shelling a civilian population, demonstrates the manifest element of the punishment.

43. Regulation 50 of the Hague Regulations prohibits collective punishment against a population for acts, which were committed by individuals.  In addition, Article 33 of the Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of War (1949) establishes the principle that “each person is punished for his own acts.”  This article serves to protect humanitarian rights, and as such is included in the humanitarian articles of the Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of War (1949), which the State of Israel declared that it honors.

See:  Dicta Justice D. Levin, HCJ 591/88, Taha, et. al. v. Minister of Defense, et. al., PD 45(2) 45, 54.

Dicta Judge Bach, HCJ 1113/90, Show v. IDF Forces Commander in Gaza Strip, PD 44(4) 590, 591.

For the above reasons, the Honorable Court is asked to issue an order nisi as requested and to order an urgent hearing on the petition, and after receiving the response of the Respondent, to make the order absolute.

Adv. Azmie Odeh

Counsel for the Petitioners
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