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Statement on Behalf of Respondents

1. The subject matter of the petition is the Petitioners’ request directed against the Respondents as follows:

A.  Why they do not order the armed forces to refrain from shelling and from striking civilian targets in the Jenin refugee camp, by means of tanks, combat helicopters and/or all other types of shooting,

B.  Why they do not order the armed forces to refrain from shelling and from striking civilian targets and civilian population centers throughout the West Bank, by means of tanks, combat helicopters and/or any other type of shooting;

C.  Why they do not determine that all strikes to civilian targets by the Respondents in the West Bank is clearly illegal.

2. For the reasons which will be detailed below, and especially the fact that the subject of this petition is totally inappropriate for judicial review by the Honorable Court, it is requested that the Honorable Court dismiss the petition.

The Facts

3. As it is known, since the end of September 2000, in the area of Judea and Samaria, and also the Gaza Strip, incidents of warfare are occurring - including - many terrorist actions carried out in these territories and in the territory of the State of Israel, which caused hundreds of Israeli deaths and injuries.  In addition many Palestinians were killed and injured.

4. These incidents have greatly worsened in the month of March 2002, during which about 120 Israeli citizens were killed in terrorist actions carried out by Palestinians, and hundreds were injured.

5. In response to these terrorist attacks, the Government of Israel decided, on 29 March 2002, to launch a wide-ranging operation by the IDF aimed at defeating the infrastructure of Palestinian terrorism, including all its various elements and components, and for that purpose to carry out extensive activities until that aim has been reached.

6. Within the framework of this activity, which began at the end of March 2002, IDF forces entered many areas which were under the control of the Palestinian Authority and [including] Palestinian cities, such as Ramallah, Qalqiliya, Tulkarem, Nablus, Jenin and Bethlehem, and also Palestinian villages.  The IDF forces entered with the objective, inter alia, to arrest wanted persons and persons affiliated with different terrorist organizations, and to gather weapons and explosive materials.

7. In the context of the IDF action, battles are being waged against armed persons, and the IDF has been compelled to call up many army reserve forces and use heavy weapons, such as tanks and armored personnel carriers, and also combat helicopters and planes.

8. Last Wednesday, on 3 April 2002, the IDF began to enter also the city of Jenin and the refugee camp next to it.  In the city of Jenin and the refugee camp, an expansive terrorist infrastructure has developed since the beginning of the confrontation, which has become one of the main wings of the terrorist organizations in Judea and Samaria.  Because of Jenin’s proximity to the Green Line, it was used as a “springboard” for many attacks in the Israeli home front and also in settlements around it (like Ganim, Kadim, Chomesh, etc.).  On the eve of the IDF entry to the city and camp, some of the largest terrorist organizations in the Judea and Samaria area was found, among them, the Fatah organization (the organization’s military wing “Al-Aqsa Martyrs”); and also the Islamic Jihad organization and the Hamas organization.   

These terrorist-organizing activities, whose origins are from the Jenin refugee camp, produced out of them more than 23 suicide terrorists, which constituted a quarter of the entire suicide-bomber terrorists population.  It is worthwhile to note in addition, that the attack during the Passover days, which occurred in the Matza restaurant in Haifa, was carried out by a suicide-bomber who left from the Jenin refugee camp. The suicide terrorists who came out of Jenin camp also carried out the attack on the Subaru restaurant in Jerusalem; Binyamina train station; the attack on the bus at Musmus junction; and the attack which was carried out at the junction near Camp 80.

9. It became clear to IDF forces which had reached Jenin that the refugee camp was organised as a military compound geared for defense. As such, a large part of the civilian population had either been evacuated from or left the houses within the refugee camp. Part of the houses within the refugee camp had been booby trapped in preparation for the IDF forces’ entry. These actions took place in the refugee camp after IDF forces had left it a few weeks ago (then the forces entered the camp in order to destroy terrorist organizations there and left after a few days).

10. When IDF forces began entering the refugee camp, they found out that there was no one in many of the houses which they entered. The civilian population was found mainly at the center of the camp.  With their arrival, the forces opened with a general call to the residents to leave the camp, in order that they would not be harmed during the fighting. Despite this call, in the first days of the fighting in the camp the residents did not answer it and did not leave their homes.

Until 7 April 2002, almost no one left the camp, and then about 100 persons left the camp.

11. In order to catch the large amount of terrorists, weapons and explosive materials in the refugee camp, IDF forces started conducting house-to-house combat operations. During the fighting, IDF forces came under fire from Palestinian snipers. During the operation it became clear that empty houses were booby trapped, for instance by means of gas containers which were placed within the houses, so that Palestinians opened the gas [valves] under the ground floor, and when IDF soldiers reached the place, Palestinians ignited fire and a row of houses was burned.

In the framework of the IDF activity yesterday in the camp, which was carried out from house to house and not through bombing from the air in order to refrain as much as possible from harming civilians, 14 IDF soldiers were killed who were involved in operational activity in the camp, and this occurred after explosive devices were detonated against them, which were concealed through the cover of the houses.

12. In many instances, the fighting forces in the area were required to respond against gunfire directed at them from terrorists who fortified themselves in the houses of the refugee camp.  This, through return gunfire, and in particular through tanks and combat helicopters which were called in to assist the forces.  The said [return] gunfire was carried out against buildings which were used as hiding places for the terrorists after they shot at IDF forces who were fighting, and had fled to hide in the houses of the camp.  It is emphasized that the IDF forces which fought in the camp acted, as much as it could be in accordance with the time and place, not to shoot from tanks or helicopters towards houses where civilians were staying.

13. As it is a refugee camp, roads within the camp are very narrow, and houses are densely built.  These circumstances made it easier for the terrorists to trap the soldiers acting in the field in order to harm them through [explosive] devices and sniper fire.  In order to allow IDF forces - especially the tanks - to advance, and in order to do so at the minimum possible risk to the fighting forces - it was necessary to use a bulldozer as well.

14. Under IDF procedures, the movement of the bulldozer within a built up area is accompanied by a call by proclamation informing the inhabitants that they are to vacate the houses, as the IDF is advancing with heavy machinery which may damage the houses’ walls. The Palestinian inhabitants were given a period of about an hour to an hour and a half between the proclamation and the movement of the bulldozer. During the IDF action in the center of the camp, there were houses from which people came out after the proclamation, and there were houses from which people did not come out following the proclamation, but did come out after the bulldozer had hit one of the house’s walls, and before the house was demolished.

15. According to IDF forces’ estimates, there are hundreds of men in the Jenin refugee camp armed with Kalashnikovs [AK 47s], M-16s, night vision equipment, telescopes and other weapons.  These armed terrorists are still entrenched in the camp.

16. It should be emphasized, that since the start of the fighting in the Jenin refugee camp and until yesterday, 23 IDF soldiers were killed in the fighting.  During these activities, over 60 IDF soldiers were injured.

17. The [following items] are among those found to date in the Jenin refugee camp -

a. Laboratories for the preparation of explosive materials with sacks containing large quantities of ready explosive material, including agricultural fertilizers for the production of materials.

b. A huge amount of weapons of various sorts; part of the weapons had been booby-trapped so that IDF soldiers who found them would be hurt.

c. Explosive belts.

The Respondents’ Position

18. The petitions must be dismissed in limine [outright], as the remedies which the Petitioners seek are “general remedies,” within the meaning of this term in the courts’ caselaw; in view of the above description, it is clearly obvious that specific difficult situations may develop, during the fighting itself, which endanger the IDF soldiers, and which do not allow granting this or that remedy requested in the petitions. It is well-known that the Honorable Court does not grant “general remedies” in situations such as the one in which we are today.

19. While difficult combat activities are taking place in the area, the Honorable Court cannot, from a substantive and institutional perspective, provide the most beneficial and effective remedies of the type requested in the Petition; combat activities of the type occurring during this time in the Jenin refugee camp are not a subject appropriate for simultaneous judicial review, if only because of the fact that there is no possibility to present before the Honorable Court, concurrently, the dynamic and exact picture of the battlefield in this place or any other.  

On this matter, the Court ruled in HCJ 358/88, The Association for Civil Rights in Israel v. Brigadier of the Central Command, PD 43 (2) 529:

8. Indeed, there are military-operational circumstances in which the issue of judicial review does not sit with the conditions of the place and time, or with the character of the circumstances; for example, when the military unit is conducting an operational action which within its framework it must remove an obstacle or overcome resistance, or respond on the spot to an attack of military forces or civilians which occurred at the same time, or circumstances like these which the authorized military authority sees the need for an immediate operational activity. According to the meaning of the matter, there is no place, in these circumstances, for suspension of the military activity, whose execution is required on the spot. 

And see also the decision of the Honorable Court which was issued just yesterday in HCJ 2977/02, Adalah v. Commander of the IDF Forces in the West Bank, (decision from 9 April 2002).

“…at issue are effective combat operations, where occasionally causing damage to homes is unavoidable when these houses are turned into a bunkers of sorts, used for shooting at IDF forces. Under these circumstances, the power of the Court to intervene in operational actions through judicial review is limited…”


Decision attached and marked as R/1.

20. From the description presented above, it emerges, that IDF soldiers are conducting combat activities in a built-up area which has been turned, effectively by the Palestinian side, into a military compound for all intense and purposes.  Under these circumstances, when residential homes are converted by armed Palestinians into bunkers used to shoot at IDF forces, the fighting forces have no choice but to use all their means available to them in order to destroy the forces fighting against them, including shooting form tanks and helicopters.

21. Even under these difficult conditions, IDF forces made sure to provide warning in advance to the residents, from last Wednesday to leave the houses, but these warnings lead to partial results only.  Under these circumstances, the Petitioners have only to complain to the armed Palestinians who continue to carry out shooting from the camp, and refuse to put down their weapons.

22. The IDF is very aware of the fact that inside the Jenin refugee camp, as in other places in the area, innocent people also reside there, and it is doing its best to refrain from harming the innocents.  At the same time, the war against terror which hit Israel so harsh, requires taking military actions to destroy the terror, which at times involves harm that is not directed at the civilian population and its property, during the IDF combat activities.

23. It should be emphasized, that under the rules of the customary international law, and particularly section 23 (g) of the Hague Regulations from 1907, the IDF forces are entitled to destroy private property to the extent necessary for military purposes, and this is of course, in accordance with the discretion of the military commander in the field, who is the only one familiar and knows the circumstances of the matter and is able to carry out an evaluation of the situation, and upon him falls the responsibility to compete with the dangers which emanate from the combat activities.

24. The handbook of the International Committee for the Red Cross for the laws of war, defines a military objective permissible to attack as follows:

 “55. Military objectives are:

(a) the armed forces…

(b) The establishments, buildings and positions where armed forces or their material are located (e.g. positions, barracks, stores);

(c) other objects

- which by their nature, location, purpose or use make an effective contribution to military location, and

- whose total or partial destruction, capture or neutralization, in the circumstances ruling at the time, offers a definite military advantage.

56. A military objective remains a military in it.  The civilian persons within such an objective or its immediate surroundings share the danger to which is exposes.” objective even if civilian persons are [sic.]
(F. D. Mulinen, Handbook on the Law of War for Armed Forces, (International Committee of the Red Cross, Geneva, 1987) 13-14; see also Field Manual no. 27-10- The Law of Land Warfare (Department of the Army, Washington DC, 1956) Section 40) 

25. However, in the situation which the harm to a military objective could cause harm to the civilian population, the military commander is required to send a preliminary notification regarding the pending attack (and in this case, shooting at buildings used as a cover for attackers firing at IDF forces), but this duty - set in paragraph 26 of the Hague Regulations of 1907 - is not absolute, rather subject to the circumstances of time and place:

“But it must be emphasized that a strict duty of notification in all cases of bombardment is not thereby imposed, for a commander only has to do all he can to send notification. He cannot do it when the circumstances of the case prevent him or when the necessities of war demand an immediate bombardment.”

L. Oppenheim, International Law – A Treatise, vol. II – Disputes, War and Neutrality (7th ed., 1952) 430.

26. This and more.  As stated above, the military commander is entitled to strike at a structure whose use provides an effective contribution to the Palestinian terrorists’ activity, and the structure’s destruction - under the circumstances of the time and the place - will acquire a military advantage to the IDF forces fighting in the field.  This principle applies also regarding the same types of buildings entitled to special protection under international humanitarian law like hospitals and religious sites.  This protection, which is acquired by the order of Section 27 of the Hague Regulations from 1907, is also conditioned on the fact that the building is not used - at the same time - for military purposes.

27.  To our distress, the Palestinian terrorists are making use of structures of the last type, like the private residential homes, as cover for shooting at IDF forces and as a place of refuge for the armed men.  It is sufficient to recall the tens of terrorists who have fortified themselves in the compound of the Church of the Nativity in Bethlehem, and the many shooting events which emanated from mosques.  Despite this, and despite the fact that international law allows striking these places, the IDF has refrained - as far as the matter allowed - from returning fire towards these holy places.

Section 13 of the State’s Response in HCJ 2936/02, 2941 Physicians for Human Rights v. Commander of IDF forces in the Judea and Samaria Area, describes the capture of five armed and wanted men from the al-Bireh maternity hospital on 4 April 2002.

28. It should be indicated, that in certain instances, structures were hit because of their immediate proximity to legitimate military targets.  The IDF acts to refrain from causing damage of this type, but at times, it isn’t possible, and under these circumstances it isn’t prohibited by the laws of war:

“In defended towns or locations, modern methods of bombardment will inevitably destroy many buildings and sites which are not military objectives. Such destruction if incidental to the bombardment of military objectives is not unlawful. For example the bombardment of a war factory area may well destroy the houses of workers living in that area.”

The Law of War on Land, being Part III of the Manual of Military Law (London, 1956) Section 288.
 Regarding the Arguments in the Petition

29. As stated in paragraphs 4-8 of the petition, there have been difficult battles in the Jenin refugee camp starting from 3 April 2002, in the framework the IDF operation to destroy the terror organizing in the camp.  At the time of entry into the refugee camp, the IDF encountered a powerful resistance, by gunfire and explosive devices, which took a heavy toll on the lives of the IDF soldiers.  In response to the shooting which was aimed at the soldiers, the forces acting in the field were required to respond with gunfire, including by means of tanks and helicopters, accordingly striking the camp’s buildings.

30. Regarding the argument in paragraph 9 of the petition, as already indicated in paragraph 10 above, the IDF forces called - upon their arrival to the camp - for the residents to leave the camp, in order that they would not be harmed during the fighting. At the same time -as stated in the State’s Response in HCJ 2977/02, (see above), the said notification was sent before the destruction of a structure by a bulldozer, in order to allow the residents to evacuate from it and not to be harmed.  Beyond this, it cannot be expected that the IDF give an advanced warning for every immediate response to gunfire against the terrorists who are trying to harm the fighting soldiers, even if the result from this response, is that the structures used for concealing the attackers would be harmed in the future.

31. Regarding the argument in paragraph 10 of the petition, in fact on 8 April 2002 the terrorists in the refugee camp used the mosque indicated in the petition in order to shoot towards an IDF force that was acting nearby.  The forces, which refrained from responding with gunfire towards the mosque, located the shooters escaping to the building nearby and opened fire against them.  The fire which broke out in the buildings was a result of the response-fire (if indeed the abovementioned fire broke out). Its source - apparently - from explosive materials which were hidden in those buildings to be used to strike the IDF forces which were operating in the camp.

32. Regarding the argument in paragraph 11 of the petition, from the Respondent’s examination, it was found that IDF forces operating in the field did not shell the Jenin and al-Razi hospitals.  At the same time, in the area of the school that was mentioned, indeed there were exchanges of gunfire between IDF forces and the terrorists who were hiding in the refugee camp.

33. Regarding the argument in paragraph 12 of the petition, in fact the electric system in the camp was cut in the refugee camp by IDF forces which operated in the area.  This, in order to prevent the electrocution of soldiers who were travelling in the alleys of the camp with heavy machinery which came across the scattered electric cables and also in order to prevent electrocution as a result of encountering electric cables torn as a result of the battles and which were lying on the roads of the camp.  During the days of the battles, understandable difficulties ensued regarding the delivery of water and food to the residents of the camp, due to the non-stop exchange of gunfire and inability to conduct vehicle movement in the camp.  At the same time, for those residents who evacuated from the refugee camp to Jenin City, it was possible to coordinate the delivery of food.  

The Civil Administration, which tried to act with the staff of the Jenin municipality to fix the infrastructure failures caused as a result of the battles, were hindered by a lack of cooperation, which made it more difficult and even prevented a solution to the problems.  It should also be noted that at least in one incident, the Jenin authorities even refused to assist the coordination of delivery [sic.] to the city.

34. Regarding the argument in paragraph 13 of the petition, throughout the days of fighting, significant difficulties arose in the evacuation of injured persons and in the evacuation of corpses from the refugee camp.  This problem arose and was dealt with in HCJ 2117/02; 2936/02; 2941.  Regarding this, see in particular, paragraphs 12-13 in the Statement of the State Attorney in HCJ 2117/02.  Despite the above-mentioned difficulties, an effort was made to coordinate the rescue of injured - an effort that at times did not succeed because of the rescue team’s fear of entering a combat area and because of the intensive shooting.  Regarding the removal of the corpses, here the Palestinian side even refused to collaborate with the security forces.

35. Regarding the argument in paragraphs 15-16 of the petition, also in Nablus city and the refugee camps around it - which are used as focus points for terrorism - the IDF forces acted to destroy the Palestinian terror organizations.  Even during this action, the forces were required to respond with fire towards the terrorists who were trying to strike at the soldiers, in accordance with the principles and rules detailed above.  Thus, after they were attacked by gunfire from the direction of the eastern electric station in Nablus city, the forces responded with fire and as a result the station was damaged. Two days after this, the Civil Administration coordinated the arrival of a repair team from the Nablus municipality which reactivated the electric station and restored electricity to most of Nablus city.  Yesterday, the team arrived - again in coordination and with IDF forces escorting them - to the station that was damaged, in order to fix it, and the teams’ work is supposed to continue even today.  It is emphasized that the delay in the repair of the eastern electric station emanated from the need to repair beforehand the station damaged in the western part of the city, which provides electricity to the hospitals located in Nablus city.

36. In light of the above, there is no basis for the Honorable Court’s intervention. Therefore, it is requested that the Honorable Court dismiss the petition.

10 April 2002

s/

Yochi Genssen

In charge of High Court of Justice Matters

State Attorney
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