Before the Supreme Court,





     
        HCJ 3116/02
sitting as the High Court of Justice 

In the matter of:

1.  Adalah: The Legal Center for Arab Minority Rights in Israel

2.  Qanun (LAW): The Palestinian Society for the Protection of Human Rights and the Environment

Both represented by Adv. Jamil Dakwar and/or Hassan Jabareen and/or Orna Kohn and/or Marwan Dalal and/or Morad el-Sane and/or Suhad Bishara, of Adalah: The Legal Center for Arab Minority Rights in Israel

PO Box 510, Shfaram 20200, tel.  04 950 1610, fax 04 950 3140, mobile tel. 052 852 552

Petitioners

v.
Commander of IDF Forces in the West Bank

Office of the Commanding Officer, Central Command

Military Post 02367,  Israel Defense Forces

Respondent

Petition for an Order Nisi and Temporary Injunction

The Honorable Court is hereby requested to issue an order nisi directing the Respondent to appear and state his reasons as regards the following:

1. Why he should not refrain from carrying out the mass burial in the Jenin refugee camp and in the Jordan valley of Palestinians who were killed;

2. Why the medical personnel of the Red Crescent and the International Committee of the Red Cross should not be allowed to enter the Jenin refugee camp to remove the bodies of the Palestinians who were killed to hospitals;

3. Why the relatives of those killed in the Jenin refugee camp should not be allowed to bury their dead expeditiously, properly, and with dignity;

4. Why the Palestinian dead should not be expeditiously buried in areas under complete curfew and control of military forces, and why the forces should refrain from delaying the expeditious, proper, and dignified burial of the dead in the presence of their relatives.

Application for a Preliminary Injunction and an Extremely Urgent Hearing

1. This petition relates to the policy that the army is implementing in the Jenin refugee camp whereby it buries the bodies of armed Palestinians who were killed in combat in mass graves in the Jenin refugee camp and in the Jordan valley. The said policy constitutes a harsh, grave and absolute infringement of the right of the Palestinians killed as a result of the army’s actions to an expeditious, proper, and dignified burial. In the past week, the army has prevented the dignified burial and their bodies have remained in the streets of the Jenin refugee camp and under the ruins of the houses that were demolished on top of their occupants. Hundreds of Palestinian dead remained in the streets without their relatives or Red Crescent and medical personnel allowed to evacuate them and bury them in a humane and dignified manner.

2. According to information received by the Petitioners from sources in the Jenin refugee camp and verified by press reports, Israeli military forces in the camp began to gather the bodies of the dead and bury them in a mass grave, using army bulldozers for this purpose. The army has already buried dozens of bodies in mass graves without identifying the bodies, and is continuing to refuse to allow international organizations to enter the area to evacuate and identify the bodies and forward them for burial in a dignified and proper manner. 

3. Today (Friday, 12 April 2002), the Internet edition of Ha’aretz [Hebrew edition] reported, in an article written by Anat Siegelman, Amos Harel, and Amira Hass, that:

The IDF intends to bury today the bodies of Palestinians who were killed in the camp. It is estimated that some 200 Palestinians were killed in the fighting. However, it is unclear how many of the bodies can be buried. Military sources said that the IDF has not yet taken any action to bury the bodies. This morning, they said, two infantry companies and members of the military rabbinate would collect the bodies - the dead who are identified as civilians will be transported to hospitals in Jenin and will then be buried. The bodies that the IDF identifies as those of terrorists will be buried in a special cemetery in the Jordan valley.

A copy of the article on the Ha’aretz website is attached to the petition and marked P/1.

4. The Respondent’s policy of preventing and delaying the burial of the Palestinians who were killed, civilians and combatants alike, in a proper and dignified burial did not begin in the Jenin refugee camp, but began with the army’s reoccupation of areas of the Palestinian Authority.

5. On Tuesday, 2 April 2002, the ‘A’abdeh family, of Bethlehem, lost two of their relatives as a result of Israeli tank shelling: the mother, Sumiya ‘A’abdeh, 62, and her son Ibrahim ‘A’abdeh, 36. Because the area in which the family lives is under curfew and control of army forces who refuse to allow residents to leave their homes, their bodies remain in the family’s home in Bethlehem. Transfer of the bodies to the hospital in Bethlehem was allowed only two days later, after photos of the dead in their home had appeared in the media.

6. On Sunday, 1 April 2002, 28 bodies were buried in a common grave in the yard of the Ramallah Governmental Hospital. The burial took place after the morgue had filled up with bodies of the dead and the army had prevented their burial in the cemetery near the hospital. It goes without saying that the pre-petition filed by Petitioner no. 2 to the High Court of Justice Petitions Department [of the State Attorney’s Office] received no consideration or reply.

7. The Respondent’s refusal to enable relatives of the Palestinian dead to bury their loved ones in an expeditious and dignified manner gravely violates the constitutional right of the dead to be treated with dignity. This violation amounts to desecration of the dignity of the dead, who are entitled to a final semblance of minimal respect. Furthermore, the Respondent’s refusal to bury the dead expeditiously humiliates their relatives and unnecessarily violates their fundamental rights as human beings entitled to bury their loved ones in a humane manner and to mourn their passing.
8. The refusal of the Respondent to bury the dead expeditiously and in a dignified manner is completely disproportionate. It is an arbitrary act of revenge lacking all human sensitivity, and serves no justification in terms of security, as the fighting in the Jenin refugee camp has diminished, if not ceased completely. The refusal manifests a policy of unacceptable and unprecedented humiliation that does not limit itself to the grave infringement of the right of the dead to dignity, but is intended to punish them once again, and thus transmit a message that Palestinians who are killed by the Israeli army will not be paid last respects by their relatives, friends, and those who cherish their memory. 

9. Therefore, because of the severity of the harm - the absolute injury to the dignity of the dead and to the rights of their relatives - the Court is requested to issue a temporary injunction prohibiting removal of the bodies of the dead, and to conduct an extremely urgent hearing as early as the weekend. Otherwise, the petition and temporary injunction will have no effect in preventing the mass burial of Palestinians who were killed.

The grounds for the petition are as follows:

The Petitioners

Petitioner 1 is a human rights organization that operates in the legal-judicial sphere to advance Arab minority rights in Israel.

Petition 2 is a legally-registered NGO seeking to protect human rights and the environment in the West Bank.

Requests by the Petitioner

a.  On 12 April 2002, Petitioner 1, on behalf of the Petitioners, requested attorney Eran Hellman, of the High Court of Justice Petitions Department in the State Attorney’s Office, to intervene immediately to enable the removal of bodies of the dead to hospitals and then to a dignified and proper burial. Petitioner 1 also demanded that the Israeli authorities refrain from burying the dead in a mass grave and outside the confines of the Jenin refugee camp.  A copy of the request to the High Court of Justice Petitions Department was sent by facsimile transmission to the Respondent’s legal advisor, attorney Politis. No reply was received to these requests.

A copy of the Petitioner’s letter is attached hereto and marked Appendix P/2.

b.   It should be noted that, as early as 5 April 2002 and 7 April 2002, Petitioner 2 requested the director of the High Court of Justice Petitions Department to intervene immediately to enable evacuation of the wounded and burial of the Palestinian dead from the Nablus and Jenin areas. No action was taken and many dead were buried in common graves. Also, many wounded lost their lives because they were not provided with swift medical treatment.

A copy of Petitioner 2’s letter of 7 April 2002 is attached hereto and marked P/3.

The legal argument:
10. In similar petitions that were filed earlier this week regarding prevention of the evacuation of the wounded to obtain medical treatment and of the bodies of the dead to hospitals and then to a cemetery burial, the Honorable Justice D. Dorner held:

It being impossible to investigate the specific incidents mentioned in the petitions, which on their face appear serious, we emphasize that our combat forces must act in accordance with the humanitarian rules applying to the treatment of the wounded, the sick, and the bodies of those who have been killed. The misuse of medical personnel in hospitals and ambulances require the IDF to prevent such actions, but these actions do not in and of themselves allow a sweeping breach of the humanitarian rules. Indeed, this is also the stated position of the State. This position is dictated not only by international law, on which the Petitioners rely, but also by the values of the State of Israel as a Jewish and democratic state.

This commitment of our forces, for legal and moral reasons - and according to the state, also for utilitarian reasons - should be reiterated and forwarded to the combat forces all the way to the level of the individual soldier in the field, by giving concrete instructions that will prevent, as far as possible even in difficult situations, actions that are inconsistent with the rules regarding humanitarian assistance.

See HCJ 2936/02, Physicians for Human Rights, et. al. v. Commander of IDF Forces in the West Bank. The decision was given on 8 April 2002, and has not yet been published.

11. The Respondent failed to carry out its commitment to this Honorable Court not to breach humanitarian law, and his actions lead to contempt of the Honorable Court. Furthermore, the situation in the Jenin refugee camp is different than it was at the time that the previous petitions were filed. Therefore, there is no justification for extensive breach of the rules of humanitarian law. 

12. The military forces have instituted a policy to prevent medical personnel from removing the dead from the Jenin refugee camp to hospitals so that they can then be given a dignified and proper burial, as far as possible. This policy, which also calls for burial of the bodies in mass graves, is manifestly illegal and contravenes both Israeli law and international law, both customary and treaty-based, and breaches the laws of war and the humanitarian law set forth in the Geneva Conventions. 

13. The State of Israel and its military forces undertook international commitments regarding the protection of human rights. In light of the recent flagrant and prolonged human rights violations in the Occupied Territories, which constitute forms of war crimes, these commitments are being tested more closely and stridently than during the many preceding years of the Israeli occupation. War crimes and gross violations of human rights may no longer be committed with impunity.

14. Articles 15 and 17 of the Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time for War (1949), which deals with the treatment and evacuation of wounded and the burial of the dead, are the primary source of the duty of the military forces in the Jenin refugee camp area to allow removal of the bodies of the dead and their proper and dignified burial. Article 15 states, inter alia:

At all times, and particularly after an engagement, Parties to the conflict shall, without delay, take all possible measures to search for and collect the wounded and sick, to protect them against pillage and ill-treatment, to ensure their adequate care, and to search for the dead and prevent their being despoiled.

15. Article 17 of the Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time for War (1949) states:

Parties to the conflict shall ensure that burial or cremation of the dead, carried out individually as far as circumstances permit, is preceded by a careful examination, if possible by a medical examination, of the bodies, with a view to confirming death, establishing identity and enabling a report to be made.

16. It is unnecessary to expound on the grave and extensive harm caused to the dignity of the Palestinian dead resulting from the prevention of their expeditious and dignified burial. The military’s policy unnecessarily infringes the constitutional right to dignity of the dead Palestinians, in breach of the Basic Law: Human Dignity and Liberty.

17.  Violation of the Constitutional Right Ensuring the Dignity of the Dead

a.   The right of everyone to an expeditious, dignified, and proper burial is an integral part of the right to dignity, for the right to dignity applies not only during the individual’s life, but in death as well. Case law recognizes the constitutional right of the deceased to dignity as set forth in the Basic Law: Human Dignity and Liberty.

Civ. App. 294/91, Hevrat Kadisha GAHSHA “Kehillat Yerusalayim” v. Kastenbaum, PD 46 (2) 464.

Civ. App. 6024/97, Frederika Shavit v. Hevra Kadisha GAHSHA Rishon Letzion, PD 53 (3) 600.

HCJ 6126/94, Giora Senesh v. Broadcasting Authority, Takdin Elyon 99 (2) 806.

b.  The Supreme Court related to recognition of the constitutional right of the deceased as reflected in erecting a gravestone in his or her memory, and to respect the wishes and desires of the deceased’s family and relatives to preserve and care for the grave in the manner they deem appropriate to honor the memory of the deceased. The constitutional right to dignity is greater when it relates to the right of the deceased to an expeditious, proper, and dignified burial, as is evident from the primary purpose of such burial - to preserve the dignity of the person lest his body be desecrated. 

c.   Furthermore, the deceased’s right to an expeditious and proper burial is not only part of his right to which he is entitled as a person who has died, but is included within the right to dignity of the living members of his family, his relatives, and loved ones who bear his honor. As Justice Heshin stated:

A person has a right - his right during his lifetime and the right of his family members, relatives, friends, and the general public after his death - to receive after his death a grave in a cemetery, with a gravestone on the plot. The person’s dignity, the dignity of the deceased, is the dignity of the living who are responsible for the dignity of the deceased.

HCJ 7583/98, Leah Bachrach v. Minister of the Interior, Takdin Elyon 2000 (3) 3007, 3012.

d.  This Honorable Court previously addressed a similar issue, which involved the legality of conducting a funeral at night where the deceased was a Palestinian activist who was killed after security personnel tortured him during interrogation. Justice (as his title was at the time) Barak emphasized that the military commander should take into account considerations of human dignity, which is a dual dignity, and encompasses the dignity of the deceased and the dignity of his family. Justice Barak added:

Giving the deceased a dignified and proper burial gives dignity to both the deceased and the living.

HCJ 3933/92, Mustafa Barakat, et. al. v. Commanding Officer, Central Command, PD 46 (5) 1, 6.

18. Duty to Ensure the Public Welfare

The military commander does not meet his duty by only ensuring the security of the region. Article 43 of the regulations annexed to the Hague Convention (IV) Respecting the Laws and Customs of War on Land (1907), states that the military commander is responsible for ensuring, as far as possible, public order and normal living conditions of the civilian population in the area under his effective control. The military commander in the region is responsible for the lives of the residents and their quality of life in all aspects of human life in modern society. The right to a proper and dignified burial is among the basic needs of society, and especially includes allowing medical personnel sufficient freedom of movement to transport the bodies of the dead to medical facilities and then to a cemetery burial. 

HCJ 393/82, Jamy’at Askan Alma’amun v. Commander of IDF Forces, PD 37 (4) 785, 798.

HCJ 202/81, Tabib, et. al. v. Minister of Defense, et. al., PD 36 (2) 622, 629.

HCJ 69/81, Abu ‘Itta, et. al. v. Commander of Judea and Samaria, et. al., PD 37 (2) 197, 309-310.

HCJ 3933/92, Barakat v. Commanding Officer, Central Command, PD 46 (5) 1, 6.

19.  Test for Violating the Constitutional Right to Dignity

a.  The authority of the Respondent to prevent or delay the proper, expeditious, and dignified burial of the fallen is not comprehensive; it must meet public law criteria, including the test of near certainty.  Furthermore, because breach of the constitutional right to dignity is involved, the Respondent’s actions must be examined in accordance with the test of proportionality.

b.  Therefore, it is not sufficient that the Respondent indicates a security need to allow infringement of the right of the deceased to a proper and dignified burial; he must prove that there is near certainty that the expeditious, dignified and proper burial of the dead will result in actual harm to the maintenance of order and security in the area of [the Jenin refugee camp]. The Petitioners are not demanding that a mass funeral be held; rather, the Petitioners seek to prevent the mass burial without identification of the deceased and in a manner that severely violates the rights of both the deceased and the living.
c.  Furthermore, the Respondent must prove that the infringement of the dignity of the dead and of their families for the purpose of protecting the military action in [the Jenin refugee camp] area is not the first means taken, but the last. As Justice Barak said in Barakat:

Indeed, harming the dignity of the deceased and his family to protect the security and the peace should not be the first means, but the last.  [Page 7 of the judgment].

20. The Test of Proportionality

a.  The Respondent’s decision to prevent and/or delay the proper and dignified burial of the persons killed fails to meet the test of proportionality -  the harm to the dignity of those killed and their families is absolute and excessive under the circumstances, as is evident from the army’s apparent burial of the bodies of the dead in mass graves prior to the filing of this petition. This policy is unreasonable and extremely disproportionate. 

b. According to case law, actions of an administrative agency that infringe a constitutional right must meet the test of proportionality. In this context, the comments of Justice Heshin in Stamka are appropriate:

As is the strength of the right that is violated or the degree of the violation of the right, so shall be the degree of our strictness with the authority under the ground of proportionality.

HCJ 3648/97, Stamka, et. al. v. Minister of the Interior, PD 53 (2) 728, 777. 

c.  The policy of the Respondent regarding the prevention and/or delay of the expeditious, proper, and dignified burial of those killed is not an act that simply causes discomfort; rather, it infringes fundamental human rights. The Respondent did not consider the grave violation of human rights suffered by relatives viewing the body of their loved one, unable to do anything because any attempt to leave their homes is liable to endanger their own lives; similarly, the Respondent did not take into account the situation in which the bodies of the dead are buried without being identified and are laid to rest in mass graves far away from the homes of their relatives.

d.  In balancing the security needs, and perhaps even in balancing the utilitarian need to refrain from exposing the bodies to the media - which were forbidden to enter the area - against the right of those killed to an expeditious, proper, and dignified burial, as far as possible under the circumstances, and despite the security situation, the Respondent took excessively harsh and harmful measures.

HCJ 358/88, The Association for Civil Rights in Israel, et. al. v. Commanding Officer, Central Command, et. al., PD 43 (2) 529, 538.

e.   As the period of time becomes more protracted in which the Respondent prevents and delays the evacuation of the bodies of those killed to enable them to receive a proper and dignified burial, the violation of the constitutional right becomes absolute. As such, the violation cannot be balanced against the Respondent’s other interests and considerations.

For the above reasons, the Honorable Court is requested to issue an order nisi and a temporary injunction as requested and to order an urgent hearing on the petition, and after receiving the response of the Respondent, to make the order absolute.

Adv. Jamil Dakwar

Counsel for the Petitioners
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