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Decision
Justice E. Hayut

The petitions before us pertain to the general policy adopted by the respondents that prohibits the entry of residents of the Gaza Strip (hereinafter: the Strip) for the purpose of visiting members of their immediate family who are imprisoned in Israel. 
Factual background

1. For years, the authorized officials permitted the entry of residents of the Strip to Israel for the purpose of visiting relatives imprisoned in it, if no security reasons to prevent this were detected when conducting an individual review and in accordance with additional criteria, including the age of the person seeking to enter Israel and the degree of family relationship to the prisoner. This policy was also implemented after the end of the military government in the Gaza Strip on September 12, 2005. However, on June 4, 2007, soon after the Hamas organization’s takeover of the Strip, the respondents began to adopt a different policy, which prohibited the entry of residents of the Strip to Israel for the purpose of visiting imprisoned family members. About three months later, on September 19, 2007, the government of Israel’s Ministerial Committee for National Security (hereinafter: the ministerial committee) decided to impose various restrictions on the Strip, including a restriction on the movement of people to and from the Strip (hereinafter: the decision of the ministerial committee). This decision states:
“The Hamas organization is a terror organization that took over the Gaza Strip and turned it into a hostile territory. This organization conducts hostile activity against the State of Israel and its citizens, and is the address responsible for this activity. In light of this, it was decided to adopt the recommendations the security establishment presented, including the continuation of military and counter-terror activity against the terror organizations. Furthermore, additional restrictions will be imposed on the Hamas regime in a way that will limit the transfer of goods to the Gaza Strip, reduce the supply of fuel and electricity, and impose a restriction on the movement of people to and from the Strip. The restrictions will be implemented following a legal review, while taking into consideration the humanitarian aspects existing in the Gaza Strip and with the aim of preventing a humanitarian crisis.” [bold emphasis added] 
The petitions before us, as noted, are directed against the general policy adopted since June 2007, which does not permit the entry of residents of the Strip to Israel for the purpose of visiting family members imprisoned here.

The arguments of the two sides

2. Petitioners 1, 3, and 5 of HCJ 5268/08 are residents of the Gaza Strip who are imprisoned at various prisons in Israel and seek permission for members of their immediate family living in the Strip to enter Israel in order to visit them in prison. Petitioners 2 and 4 in HCJ 5268/08 and petitioners 4-11 in HCJ 5399/08 are residents of the Strip who seek permission from the respondents to enter Israel in order to visit members of their immediate family who are imprisoned in it. The other petitioners, 13 in number, are Israeli and Palestinian movements and organizations that work to promote human rights. 

The petitioners contend that the sweeping policy adopted by the respondents, which prevents residents of the Strip from entering Israel for the purpose of prison visits without conducting an individual review, constitutes unlawful “collective punishment” and violates the inherent rights of prisoners and their family members living in the Strip. The petitioners argue, inter alia, that the policy leads to a violation of the right to family visits in prison facilities, a right that is anchored in Israeli law and in international law. The petitioners also argue that this policy violates the constitutional rights of the prisoners and their relatives to family life and to liberty, and the constitutional rights of the prisoners to a minimal existence in human dignity, because they do not currently receive various basic necessities (clothing, footwear, and funds for purchasing products at the “canteen”). These [basic necessities and funds] were possible to deliver in the past when their relatives visited them. The petitioners also argue that the policy preventing prison visits from the Strip was adopted without legal authority and that the policy unnecessarily violates the prisoners’ rights. According to the petitioners, restrictions on entry to Israel must be applied on an individual basis and after a detailed examination. And they note that in the past visits were conducted with the assistance of the International Committee of the Red Cross (hereinafter: the Red Cross), which handled the necessary coordination with the security officials and even organized and funded the transportation to the prison facilities. The petitioners argue that it is possible to continue to enable the visits to take place with the assistance of the Red Cross, while providing a full response to the security risks.

3. On the other hand, the state argues that the general policy prohibiting visits from the Strip to prisons in Israel is implemented today based on a decision by the ministerial committee, which comprises a “political directive” that guides the authorized officials on how to enforce the laws of entry to Israel in regard to the movement of people from the Strip. This decision by the ministerial committee was made, the state claims, after weighing considerations that are clearly matters of state, pertaining to the state’s foreign relations and security. Thus, and in light of the broad discretion granted to the government in such matters, the state contends that the petitions should be summarily rejected. To the crux of the matter, the state argues that the decision of the ministerial committee is “a basic act of war craft” that constitutes part of the overall policy vis-à-vis the Hamas regime in the Strip. It also notes that even though the policy’s dominant component is political, conducting the visits at this time would also entail a security risk. In this context, the state emphasizes the volume of traffic anticipated at the border crossings if the visits are renewed and notes that residents of the Strip pose a “heightened risk” under the existing circumstances and that it is not possible to nullify the various security dangers even if the visits are renewed with the assistance of the Red Cross. 
The state also argues that the adopted policy, based on the ministerial committee’s decision, is not “collective punishment” as understood in international law, but rather the exercise of sovereignty by the state, which is entitled to determine who may enter its gates, especially against the background of its ongoing conflict with the hostile entity and when those seeking to enter Israel are part of its population. The state also contends that it is has no humanitarian obligation to enable residents of the Strip to enter Israel in order to visit their relatives imprisoned in it because the residents of the Strip have no legal right to enter Israel and because there is no flaw in the current arrangement that prohibits all of the residents of the Strip from entering Israel for the purpose of prison visits. The state goes on to note, however, that there are exceptional cases in which even today residents of the Strip are allowed to enter Israel for the purpose of medical treatment or for other special humanitarian reasons, but this is without the state being legal obligated to do so. In regard to the petitioners’ contentions about the violation of the rights of the prisoners as a result of the prohibition imposed on the entry of their relatives to Israel, the state argues that no person in Israel, whether he is a citizen, resident, or a prisoner, is accorded the right to have a foreign person permitted to enter Israel in order to visit him, especially in the case of entry to Israel from the domain of a hostile entity, as noted. The state argues that even if the policy leads to the violation of the prisoners’ rights in this context, it is a policy that is applied under the laws of entry to Israel and in accordance with Israeli basic law and primary legislation. 
Discussion

4. The policy that is the subject of the petitions before us and which the respondents have adopted is based upon, as noted, a decision of the ministerial committee regarding the imposition of various restrictions on the Gaza Strip and on the movement of people to and from the Strip. This decision was examined in the past by this court in regard to the reduction of the supply of electricity and fuel to the Strip (HCJ 9132/07, Al-Basyouni Ahmed v. Prime Minister, Paragraph 2 (yet to be published, January 30, 2008) (hereinafter: the Al-Basyouni case), and it was made clear that considerations weighed by the ministerial committee in its aforementioned decision were political and security considerations. In regard to these types of considerations, it is well known that the government is granted broad latitude of judgment and, in general, the court does not tend to intervene in them. The same is true in regard to a policy derived from this decision and which implements it in practice in accordance with the spirit [of the decision]. This approach also applies to our case. (In regard to the broad discretion granted to the government in matters of foreign relations and security in general and in regard to the Gaza Strip in particular, see: HCJ 1169/09, Legal Forum for the Land of Israel v. Prime Minister, paragraphs 20-21 (yet to be published, June 15, 2009); HCJ 2650/09, Mitral v. Minister of Agriculture (yet to be published, April 1, 2009); HCJ 5551/08, Shalit v. Government of Israel, paragraph 5 (yet to be published, June 23, 2008)). 
5. The official authorized to implement the decision of the ministerial committee and to define the policy that is the subject of the petition is the commander of the region, as defined in the Citizenship and Entry to Israel Law (Emergency Order), 2003, who is entitled by virtue of the directive in Section 3B of the law, to grant residents of the Gaza Strip a permit for a temporary stay in Israel for the purpose of medical treatment, work, or a temporary purpose for a cumulative period not to exceed six months. (On this matter, see: HCJ 4487/08, Physicians for Human Rights v. Commander of IDF Forces in Gaza GOC Southern Command, paragraph 7 (yet to be published, September 4, 2008)). The point of departure in this context – and particularly in light of the decision by the ministerial committee – is that no foreign person has an acquired right to enter Israel and that the state has broad discretion by virtue of the principle of sovereignty to determine who [is permitted] to enter its domain and who will be kept out if he is no longer wanted in it. (See: HCJ 482/71, Clark v. Minister of Interior, Piskei Din 27(1) 113, 117-118 (1972); HCJ 2828/00, Kovlavski v. Minister of Interior, Piskei Din 57(2), 21, 27-28 (2003); Appeal of Administrative Petition 4614/05, State of Israel v. Oren, paragraph 5 (yet to be published, March 16, 2006); HCJ 9722/04, Polgat Jeans Ltd. v. Government of Israel, paragraph 6 (yet to be published, December 7, 2006); Appeal of Administrative Petition 1038/08, State of Israel v. Gavitch, paragraph 9 (yet to be published, August 11, 2009); and in regard to the entry to Israel from the Gaza Strip, see: HCJ 1912/08, Physicians for Human Rights v. Commander of IDF Forces in Gaza GOC Southern Command, paragraph 8 (yet to be published, April 16, 2008); HCJ 9657/07, Garboa v. Commander of IDF Forces in the West Bank (yet to be published, July 24, 2008)). Nonetheless, while this discretion given to the authorized officials is wide, it is not absolute and these officials, when periodically determining the policy to be implemented, are obliged to conduct a suitable and up-to-date reckoning of the complex of relevant considerations in order to avoid an excessive violation of human rights.
6. One of the considerations the authorized officials must weigh in setting the policy of entry from the Strip to Israel pertains to the obligations of Israel vis-à-vis the civilian population there. Over the years, significant changes have occurred in the scope and nature of these obligations. When Gaza was under “belligerent occupation” the legal regime there operated in accordance with the rules of international and public law, and Israel’s law, adjudication and administration were not applied there (for a survey, see HCJ 1661/05, Gaza Coast Regional Council v. Knesset of Israel, Piskei Din 59(2) 481, 514-516 (2005)). Following the execution of the plan to disengage from the Gaza coastal region and northern Samaria, the GOC Sourthern Command issued a proclamation on September 12, 2005 announcing the end of the military regime. Since then, the “belligerent occupation” in the Strip has not existed from the perspective of international law and Israel does not have effective control over what transpires in this territory (see: the Al-Basyouni case, paragraph 12; Criminal Appeal 6659/06, Plony [John Doe] v. State of Israel, paragraph 11 (yet to be published, June 11, 2008)). As a result, Israel’s obligations vis-à-vis the civilian population have changed in character and in scope in comparison to the obligations it had during the period of the military regime. The court noted the nature of these obligations in the Al-Basyouni case, stating: 
“In these circumstances, the State of Israel is not under a general obligation to care for the well-being of the residents of the Strip and to maintain the public order in the domain of the Gaza Strip under the laws of occupation in international law. Israel has no effective ability in its current position to impose order and administer civilian life in the Gaza Strip. In the circumstances that developed, the State of Israel’s primary obligations vis-à-vis the residents of the Gaza Strip derive from the state of war that prevails between it and the Hamas organization, which controls the Gaza Strip; these obligations also derive from the extent of control the State of Israel has over the border crossings between it and the Gaza Strip; as well as from the situation that was created between the State of Israel and the territory of the Gaza Strip following years of Israeli military control in the region…” (ibid, Paragraph 12). 
7. In consideration of all of the above, I was not persuaded that in our case there is reason to intervene in the decision of the authorized officials, which set a general policy preventing the entry of residents of the Strip to Israel for the purpose of visits to prisons. Permitting the residents of the Strip to enter Israel for this purpose is not included in the framework of the basic humanitarian needs of the residents of the Strip, which Israel is obligated to enable, even today. The policy adopted by the respondents is based on clear political and security reasons, and it corresponds to and puts into practice the decision of the ministerial committee, which was made for these reasons. In this context, it is not superfluous to emphasize that Israel’s control of the border crossings with the Strip does not provide a response to all of the security risks involved in continuing the visits in light of the anticipated increase in traffic at the crossings that would result from the visits and in light of the fact that the crossings have constituted a repeated target for acts of terror (compare: HCJ 723/09, HaMoked Center for the Defense of the Individual v. GOC Southern Command, Paragraph 2 (yet to be published, September 16, 2009) (hereinafter: the HaMoked Center for the Defense of the Individual case)). Therefore, in reference to the rights of the residents of the Strip, we do not find a reason for invalidating the policy adopted by the respondents. (For similar cases in which a general policy is discussed related to matters involving residents of the Strip and the Judea and Samaria region, see and compare: HCJ 7960/04, Al-Razi v. Commander of IDF Forces in the Gaza Region (unpublished, September 29, 2004); HCJ 11120/05, Hamdan v. GOC Southern Command, paragraph 16 (not yet published, August 7, 2007); HCJ 5539/05, Atallah v. Minister of Defense, paragraph 10 (not yet published, January 3, 2008); the HaMoked Center for the Defense of the Individual case). 

Nonetheless, it should be recalled that according to the decision of the ministerial committee, the restrictions on the Strip should be implemented while taking into account the humanitarian aspects. And in this context, the state noted that in extraordinary cases, the authorized officials permit residents of the Strip to enter Israel for the purpose of receiving urgent medical treatment or other exceptional humanitarian reasons. Thus, it is not impossible that if there are extraordinary humanitarian reasons to justify it, the respondents will also enable visits in prison facilities, and the basis for this is, as noted, the decision of the ministerial committee.
8. The petitioners also argue that the policy adopted by the respondents unnecessarily violates the rights of the prisoners from the Strip, including the right to family life and the right to human existence in dignity, and they make reference in this context, inter alia, to the various directives of international law that define the status of prisoners of war, detainees and prisoners, and the right they have to communicate with their relatives and meet with them at the place where they are being held. These arguments are also to be rejected. In regard to the directives of international law to which the petitioners refer, we accept the state’s contention that these directives do not deny a sovereign state the power to prevent foreigners – and especially foreigners who are part of the population of a hostile entity – from entering its territory, even if such entry is intended for visiting family members imprisoned in it. Similarly, we accept the state’s argument that the direct issue of the policy that is the subject of the petitions is the entry restriction imposed on residents of the Gaza Strip who seek to visit family members imprisoned here, and not the denial of the possibility, in principle, that the imprisoned Gazans will receive visits at the prison. In other words, however much the policy adopted by the respondents, based on the laws of entry to Israel, harms the prisoners, it entails indirect harm. And the question is whether this indirect harm justifies, in itself, intervening in the policy of the respondents. Indeed, the security prisoners incarcerated in Israel have human rights and these should not be unnecessarily violated. However, we do not believe that the alleged harm to the prisoners justifies canceling or changing the adopted policy. This is in light of the fact that our case, as noted, deals with an indirect violation that derives from a legitimate policy that, for now, restricts entry from the Strip to Israel. We did not find in [the policy] a reason to intervene, and this also in light of the fact that the possibility of receiving visits at prisons in regard to each prisoner is conditional upon particular conditions and is subject to the broad discretion given in this context to the authorized officials in the prisons services (see Section 46(B) of the Prisons Ordinance [New Version], 1971). 
Finally, in regard to the argument raised by the petitioners in HCJ 5399/08 that the prisoners from the Strip do not receive various basic items and funds for purchasing products at the “canteen” due to the policy adopted by the respondents, the state explained that the prisoners’ relatives can send them money via a bank transfer, and it seems that this possibility, if it exists, provides a response to the complaint that was raised. In any event, whenever a difficulty arises in this regard, alternative methods should be found in order to enable the transfer of these monies.
Conclusion

9. In light of all the reasons detailed above, I suggest to my colleagues that the petitions be rejected without an order for expenses. 
Justice

Vice President E. Rivlin

I agree.

Vice President

Justice Y. Danziger

I agree.

Justice

Decided, as noted, in the ruling of Justice E. Hayut

Issued today, 21 Kislev 5770 (December 9, 2009)
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