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New Anti-Arab Legislation
By Haneen Na'amnih

In 2008, the Israeli Parliament (the Knesset) considered many new pieces of "anti-Arab" legislation, several of which have been enacted into law. Some of these new laws and proposed bills are ostensibly neutral on their face, while others explicitly discriminate against Palestinians, including both citizens of the State of Israel and Palestinian residents of the territories occupied (OPT) since 1967. Some of the new legislation completely contradicts prior judicial rulings and is specifically designed to circumvent these decisions. Six new laws and three proposed bills are discussed in this short paper. 

Discrimination against Palestinian citizens of Israel is not a new phenomenon: it existed in legislation that preceded the enactment of the Basic Law on Human Dignity and Liberty – 1992 and it was also part and parcel of governmental policies. The new trend in recent years, however, is the enactment of legislation designed to anchor this discrimination in primary laws. Anchoring nationality-based discrimination in law represents a transition to a new stage in which the State of Israel is prepared to declare that discrimination is actually a part of its constitutional structure. 
Regarding the situation in the Occupied Palestinian Territory (OPT), the Knesset seeks to anchor in primary legislation the occupation's apartheid-like practices, most of which have been determined in the past through military decrees. These new laws and proposed bills entrench and further the policy of racial separation. 
New Laws

1) Citizenship Law (Amendment No. 9) (Authority for Revoking Citizenship) 2008: Revoking citizenship due to breach of trust or disloyalty to the state
On 28 July 2008, the Knesset approved the Citizenship Law (Amendment No. 9) (Authority for Revoking Citizenship) 2008. The new law allows citizenship to be revoked on the grounds of breach of trust vis-à-vis the state. "Breach of trust" is defined very broadly and even includes the act of residing in one of nine Arab and Muslim states or Gaza which are listed by the law. The law allows for the revocation of citizenship for breach of trust without requiring a criminal conviction for this action.  

The law allows for a discussion of a request to revoke citizenship in the absence of the citizen who is the subject of this revocation request. It deviates from the laws of evidence and allows for the use of secret evidence in proceedings. The law violates citizens' due process rights and the right to a fair proceeding. 

Although the law claims to prohibit the revocation of an individual's citizenship if the citizen does not hold any another citizenship, in fact, the law contains a presumption in order to allow such a revocation. According to this presumption a citizen who "permanently resides outside of Israel … will not become stateless" as a result of the revocation of the Israeli citizenship. Of course this presumption is baseless. In practice, a person can reside for many years outside of his/her country of citizenship without acquiring another citizenship. International law prohibits the arbitrary revocation of citizenship, especially when the revocation leaves the individual without any other citizenship. 

The law transfers the authority to revoke citizenship from the Minister of the Interior to the Court for Administrative Affairs in two cases currently stipulated in Article 11 of the Citizenship Law: when citizenship "is acquired based on false information" and when an individual "commits an action that entails a breach of trust vis-à-vis the State of Israel." 

Clearly, this law will mainly affect Palestinian Arab citizens of Israel. Among those who may be immediately affected are Palestinian citizens of Israel who are already the victims of the Citizenship and Entry into Israel Law – 2003 and have moved to Gaza in order to live with their Palestinian spouse who cannot gain status in Israel due to the ban on family unification. 

2) Extension of the validity of the Citizenship and Entry into Israel Law (Temporary Order) 2003: Banning family unification for another year
On 1 July 2008, the Knesset approved the government's decision to extend the validity of the Citizenship and Entry into Israel Law for another year through 31 July 2009. This vote marks the ninth extension of the law to date. The law, first enacted in July 2003, denies Palestinian citizens of Israel the right to acquire residency or citizenship status in Israel for their Palestinian spouses from the OPT solely on the basis of nationality. New amendments to the law, which took effect in 2007, expand the law to also exclude spouses from “enemy states”, defined as Syria, Lebanon, Iraq and Iran, and extend the ban to “anyone living in an area in which operations that constitute a threat to the State of Israel are being carried out,” according to the security services. The law is sweeping in its application and violates the rights to family life, equality, dignity and liberty and is totally disproportionate to the alleged security reasons cited by Israel to justify its original enactment. Thousands of families are very badly affected by the law.  

3) Basic Law: The Knesset (Amendment 38) (Candidate who Visited a Hostile State Illegally) 2008: Denying the right to be elected to any individual who visited certain Arab and Muslim states defined as enemy states

On 30 June 2008, the Knesset approved the second and third readings of the amendment of the Basic Law: The Knesset (Candidate who Visited a Hostile State Illegally), which was submitted by MKs Tartman, Orlev, Glazer and others. 

The amendment to the Basic Law: The Knesset denies the right to be a candidate for election to the Knesset to any citizen who has visited "enemy" states – such as Syria, Lebanon, Iraq, Iran and others – without permission from the minister of the interior, during the seven years that preceded the date of submitting the list of candidates. The explanatory notes to the amendment emphasize that it was formulated in the context of recent visits by Arab MKs to some Arab states. According to the new amendment, these visits are defined as "support for armed struggle against the State of Israel."

The new amendment to the basic law constitutes a flagrant violation of the constitutional right to be elected. It also circumvents prior judicial rulings, including the Supreme Court's decision that overturned the decision of the Central Election Committee to disqualify the candidacy of MK Azmi Bishara because of his visits in Syria, his political speeches and other claims. The Supreme Court's decision emphasized the importance of the constitutional right to run and be elected. 
 
4) Absorption of Discharged Soldiers Law (Amendment No. 7) (Benefits for Discharged Soldiers) 2008: Allowing discrimination against Arab students in institutions of higher education by using military / national service as a criterion for benefits
This amendment to the law was approved on 17 June 2008. It was proposed in the Knesset following a precedent-setting decision by the Haifa District Court which accepted a petition filed by Adalah on behalf of three Arab students from the University of Haifa. 
 The court ruled that the use of the criterion of military / national service in determining eligibility for housing in student dormitories is invalid and discriminates against Arab students. The petition argued that the university is not authorized to add benefits to discharged soldiers that exceed those granted to them by the Absorption of Discharged Soldiers Law - 1994. 
The new amendment to the law anchors the use of the criterion of military / national service in determining eligibility for housing in student dormitories in all institutions of higher education in the Absorption of Discharged Soldiers Law. Moreover, the law grants broad discretion to institutions of higher education in defining additional economic benefits for discharged soldiers, regardless of the benefits provided to them under any other law. When the Absorption of Discharged Soldiers Law was enacted in 1994, a provision which gave preference to discharged soldiers in acceptance to higher education was canceled because it was found to constitute discrimination against Arab students. 
5) Criminal Procedure Law (Interrogating Suspects) (Amendment No. 4) 2008: Extending the exemption of the General Security Service (GSS) and the police from audio and video documentation of its interrogations of security suspects, creating conditions which may facilitate the torture or ill-treatment of those under interrogation 
On 16 June 2008, the Knesset approved Amendment No. 4 of the Criminal Procedure Law (Interrogating Suspects) 2008 which extended the validity of the exemption from audio and video documentation by the GSS and the police of its interrogation of suspects in security offenses for another four years. When originally passed in 2002, the intention was for this exemption to be a temporary emergency order, but the additional extension makes it into a permanent order. 
This exemption is very dangerous as suspects of security offenses are the most likely to be exposed to the danger of torture or ill-treatment by interrogators. Reports by human rights organizations on the rights of prisoners and detainees note the extensive use of illegal methods of interrogation,
 even after the Supreme Court's ruling prohibiting the use of methods of torture in 1999. 

Without audio or video documentation, effective judicial review of the interrogation process is undermined and the rights of suspects to liberty and a fair proceeding are violated. The law prevents the supervision of GSS and police interrogators and enables them to question individuals using unacceptable means of interrogation. The lack of audio and video documentation has implications for the reliability, veracity and admissibility of evidence presented against suspects, because written documentation is controlled by the GSS and the police and does not give an impression of the behavior of the individuals being questioned or their interrogators. 
Audio and video documentation also has great importance for the authenticity of an individual's statements as the great majority of security suspects are Palestinians who speak Arabic, while the written documentation of the interrogation is done in Hebrew. 
The adverse impact of the law is even greater when combined with other severe violations of rights faced by prisoners and security detainees including the restrictions and prohibitions on meeting with attorneys, the lengthy delays in bringing detainees before a court, the holding of hearings without the detainees being present, and more. 

The law also discriminates on the basis of nationality in light of the lack of relevant criteria to justify a distinction between suspects in security offenses and suspects in regular criminal offenses in regard to the obligation to conduct audio and visual documentation. 
6) Limiting the Use and Registration of Activity in Used Car Parts Law (Preventing Theft) (Amendment No. 4 – Emergency Order) 2008:  Imposing a criminal prohibition on repairing cars in Palestinian garages in the West Bank harms the narrow economic space available to Palestinians in the OPT.

Amendment No. 4 of the Limiting the Use and Registration of Activity in Used Car Parts Law (Preventing Theft) prohibits citizens of Israel from repairing vehicles in the territories of the Palestinian Authority. Each year, thousands of Israeli citizens take their cars to be repaired in the West Bank due to the good rates and abundance of services available there.
This new law was approved in its second and third readings in the Knesset on 31 March 2008. The declared rationale of the law is to ensure a proper level of safety on the state's roadways, in accordance with Israeli standards. However, the underlying assumption of the law is that any vehicle repaired in the territories of the Palestinian Authority is unsound; this assumption was not supported by any factual evidence presented during the discussions on the law. 

The law stipulates a sweeping prohibition on any type of repair, of any vehicle, in all of the areas under Palestinian civil authority, that is, in the entire West Bank except for the areas of the settlements. The law criminalizes such vehicle repair and imposes a punishment of imprisonment of up to three years, in addition to the sanctions of revoking the vehicle's license and the driver's license. 
The law will cause great harm to the livelihood of Palestinian garage owners in particular and to the Palestinian economy in general. It is part of an array of laws aimed at creating economic isolation of the Palestinian population in the OPT and racial separation that is blatantly illegal.

Pending Bills

1) Detention of Unlawful Combatants Bill (Amendment) 2008: Permitting the indefinite administrative detention of 'foreign nationals' classified by Israel as "illegal combatants" and a new system of military review of these cases 
The Detention of Unlawful Combatants Bill (Amendment) 2008, which passed its first reading on 24 March 2008, would make the conditions of detention even harsher for 'foreign nationals' who are arrested or captured by Israel. The bill is a continuation of recent policies and practices of circumventing international humanitarian law (IHL) concerning prisoners of war (POWs). IHL defines the status of POWs, their rights in captivity and the procedures for judging them.   
The original law passed in 2002 allows 'foreign nationals' who are subsequently classified by Israel as "unlawful combatants" to be held in indefinite administrative detention without a trial until the state of hostilities is over. Such conditions thus turn these detainees into hostages. The 2002 law denies basic rights to prisoners of war such as: the right to be present during all hearings, the right to have hearings held in public, the right to be informed of the evidentiary basis for the charges against them, and more. 
To date, Israel has only detained tens of people under the law, including the four Hizbullah fighters whom it captured during the Second Lebanon War and released during the recent prisoners exchange agreement. The new bill was formulated in the context of the Second Lebanon War (2006) and the situation in the Gaza Strip. The clear goal behind the proposed amendments is to support the increased use of this arbitrary law and to raise the number of hostages in Israeli captivity, and in particular at the current time residents of Gaza. 

The proposed bill grants authority to the army to prevent these detainees from meeting with attorneys for long periods of up to 21 days after detention. It also expands the circle of army officers authorized to issue detention orders. 
A major change envisioned by the new amendments is that it proposes the establishment of a military court of review and a military court of appeals to handle all procedures relating to “unlawful combatants” in periods of large-scale military operations between Israel and organizations to which “unlawful combatants” belong. A ministerial committee would be responsible for proclaiming the occurrence of such military operations, and the proclamation would be valid for an extendable period of three months. The ministerial committee’s proclamation of the occurrence of large-scale military operations would allow the detainee to be held for 28 days – double the amount of time than under the current law – before being brought before a court to review the detention order. 
The new bill constitutes a flagrant violation of the rights of detainees to a fair proceeding and of the prohibition on arbitrary arrest as mandated by Article 9 of the International Covenant on Civil and Political Rights (ICCPR) of 1966. The Hague Convention of 1907 also stipulates an obligation to treat prisoners of war in a humane and decent way.

The Israeli Supreme Court delivered a decision on 11 June 2008 upholding the constitutionality of the Detention of Unlawful Combatants Law – 2002 and ruled that it complied with IHL despite the fact that there is no category of "illegal combatants" in IHL. 
 
2) Bill to Amend the Prisons Ordinance (Restricting Visits for a Security Prisoner) 2008: Denying the right of Palestinian prisoners and their families to prison visits 

On 23 January 2008, this bill sponsored by MK Aryeh Eldad, with partial support from the government, passed its preliminary reading in the Knesset. The bill authorizes the minister of pubic security to prohibit visits to a prisoner who is a member of "a terror organization that holds an abducted Israeli citizen, and/or prevents visits by a representative of the government of Israel or a representative of a humanitarian organization or a family member."
This denial of visitation constitutes a severe violation of Israeli and international law. It amounts to collective punishment and violates prisoners' rights to family life, liberty, and equality. The aim of the bill is revenge and deterrence; it turns the prisoner into a hostage whose rights are made conditional upon the actions or inactions of someone else, and over whom he has no control. 

Presently, family visits to Palestinian political prisoners are greatly restricted due to the many limitations imposed including the restriction of visitors to members of the immediate family only; the terms of visitation such as dividers separating the prisoners from their families; the policy of closure and curfew which is frequently imposed in the OPT which prevents any visits whatsoever; the designation of most family members as disqualified and prohibited from entering Israel; the ban on prisoners' use of telephones for maintaining contact with family members; and the restrictions imposed on sending and receiving letters. The complete denial of visits in these circumstances is tantamount to cutting prisoners off from all contact with their family members.
3) Civil Damages Bill (Liability of the State) (Amendment 8) 2008: Attempting to circumvent the Supreme Court's decision and exempt Israel from paying compensation for damages caused by the security forces to Palestinians in the OPT
On 10 June 2008, the Civil Damages Bill (Liability of the State) (Amendment 8) 2008 passed its first reading in the Knesset plenum. Initiated by the Minister of Justice, Daniel Friedman, this bill is designed to deny residents of the OPT the possibility of submitting tort claims against the Israeli security forces, even if the damage was not the result of military operations.
In 2005, the Knesset passed the Civil Damages Law (Liability of the State) (Amendment No. 7), which stipulated that Israel would not be liable for damages incurred in a confrontation area as a result of action conducted by the security forces in non-combat activity. However, the Supreme Court in 2006 accepted the petition of Adalah, HaMoked and ACRI against this law ruling that the amendment is unconstitutional.
 The Minister of Justice now seeks to circumvent the Supreme Court's ruling via Amendment No. 8 and to again attempt to exempt the state from liability for damages caused to Palestinian residents of the OPT. 

If this bill becomes a law, it would block one of the only remaining paths for Palestinians living under occupation to hold Israel to account for damages, injuries and deaths caused by Israel's security forces, the overwhelmingly majority of which not investigated or prosecuted criminally.   
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