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Paths to Citizenship in the State of Israel

By Sawsan Zaher

In March 2007, the Israeli Knesset passed the Citizenship and Entry to Israel Law (Temporary Order) (Amendment 2) – 2007 (hereinafter: “the Citizenship Law”). The law extended the validity of the Citizenship and Entry to Israel Law (Temporary Order) – 2003, which prevents family unification between Palestinian citizens in Israel and Palestinian residents of the West Bank and Gaza Strip, until 31 July 2008. The Citizenship Law even expanded the prohibition on family unification, extending it also to the residents of four countries designated by Israel as “enemy states”: Iran, Iraq, Syria and Lebanon, as well as to those whose place of residence or domicile is a site of activity that threatens the security of the state or its citizens, according to an assessment by the Israeli security forces. In May 2006, the Supreme Court of Israel, in an extended judicial panel of 11 justices, delivered its ruling on Adalah v. Ministry of Interior, 
a petition that challenged the constitutionality of the Citizenship Law of 2003. The ruling rejected the petition by a majority of six justices to five. The petitions of several organizations against the constitutionality of the amended Citizenship Law are currently pending before the court, including a petition filed by Adalah. 
 An order nisi was recently issued on these petitions. 

The Citizenship Law is among the most racist laws in Israel and the world: It is explicitly directed against Arab citizens of Israel solely on the basis of their national belonging. As noted, the Citizenship Law expands the geographic scope of the prohibition on family unification to the states it cites. In this way, the law affirms a sweeping infringement of family life, and leaves open the list of states to which the prohibition on family unification can be extended, without requiring any factual and evidentiary basis to prove the actual involvement of residents of these states in activity that threatens the security of Israel or its citizens. The result is absurd: An Arab citizen of Israel would not only be prevented from living in Israel with his spouse if he married a resident of Ramallah, but also a woman born in the United States, who speaks only English and has American citizenship, but also has Lebanese or Syrian citizenship, for example, that was transferred to her from her parents at birth, even if she had never once set foot in Lebanon or Syria. 

In practice, the Citizenship Law creates three hierarchical paths for receiving citizenship in Israel: The first, the highest rung on the hierarchical ladder, is reserved for Jews under the Law of Return of 1950. The second is intended for foreigners (excluding Jews and citizens of the four aforementioned “enemy states”), who are subject to various governmental decisions and enter into a gradual process that begins (after an interim period and review) with temporary residency and culminates in permanent residency. The third path, at the lowest rung of the hierarchy, is for Arab citizens, who are prevented from fulfilling their family life with Arab spouses from the Palestinian Authority or from the states named in the Citizenship Law. This classification reinforces Israel’s policy of profiling all Arab citizens. This argument is strengthened by the minimal threat posed by those who have sought family unification from 1994 until the ruling on Adalah v. Ministry of Interior in May 2006. According to figures submitted to the court by the state, only 26 of the 130,000 people from the Occupied Palestinian Territory seeking residency status in Israel were involved in activity that threatened the security of the state and its citizens. Thus, the sweeping infringement in the law was approved despite the minimal threat posed by the entry of Palestinians into the state: the level of risk of involvement in activity that threatens the security of the state is just 0.02%. The profiling policy was also reinforced in light of the complete lack of involvement in security-related incidents by citizens of the four aforementioned states included in the expanded purview of the Citizenship Law. 
The Citizenship Law ignores the rights of Arab citizens to conduct a family life in the State of Israel with members of their own people, the Palestinian people, or with members of their own nation. This restriction violates international law, including the directives of the 1992 UN Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities. Article 2(5) of this UN declaration states that: 

“Persons belonging to minorities have the right to establish and maintain, without any discrimination, free and peaceful contacts with other members of their group and with persons belonging to other minorities, as well as contacts across frontiers with citizens of other States to whom they are related by national or ethnic, religious or linguistic ties”.
In addition, Article 17 of the Council of Europe’s Framework Convention for the Protection of National Minorities (1995) states as follows:

“The Parties undertake not to interfere with the right of persons belonging to national minorities to establish and maintain free and peaceful contacts across frontiers with persons lawfully staying in other States, in particular those with whom they share an ethnic, cultural, linguistic or religious identity, or a common cultural heritage”.

In addition to these infringements against Arab citizens of Israel, and without any connection to them, the question arises: Is a state entitled to restrict the entry of foreigners seeking to enter its borders for the purposes of marriage, solely on the basis of national or ethnic belonging?
The UN Universal Declaration of Human Rights (1948) imposed an obligation on all member states to respect the principle of prohibiting discrimination against any person. It is permissible for a state to restrict the entry of people who are not citizens or residents into its territory for practical reasons and considerations. However, a person’s ethnic belonging has never been recognized as a legitimate consideration for prohibiting the entry of non-citizens or non-residents into a state’s territory. Thus just as it is prohibited for France to enact laws preventing Jews from entering its territories, it is also prohibited for the State of Israel to block spouses of Lebanese or Iraqi origin from entering its territory solely due to their national and ethnic belonging. 

The international covenants of the 1960s state that it is possible to restrict rights and liberties in situations of national emergency. However, they add that the principle of non-discrimination cannot be diminished or conditioned in such situations. These covenants explicitly prohibit discrimination against foreigners seeking to enter a country solely due to their affiliation to a specific national group or ethnic group. 
 It should be emphasized that the UN committee assigned to monitor implementation of the International Convention on the Elimination of All Forms of Racial Discrimination (CERD) has issued three decisions demanding that the State of Israel cancel the Citizenship Law. 
The Council of Europe also recently stipulated in two general directives that it is prohibited to adopt measures that discriminate against individuals for the purpose of confronting terrorism, solely based on ethnic or national belonging. 
These directives were also recently anchored in the Declaration on the Rights of Indigenous Peoples, which was approved by the UN in September 2007. 
The clear conclusion is that international law prohibits discrimination against foreigners in entering a state’s territory for purposes of marriage solely due to their affiliation to a particular ethnic or national group. It therefore follows that the Citizenship Law violates the clear directives of international law. 

Even if foreign spouses seeking to enter the state’s territory are “citizens of enemy states,” the directives of international law do not allow the restriction of their entry into the state’s territory solely on the basis of their national or ethnic belonging. The Citizenship Law violates the directives of international law in adopting the doctrine of “enemy aliens” or “enemy race.” According to this doctrine—which was adopted during the Second World War, particularly by Britain and the U.S.—in situations of international emergency, a person might be considered dangerous solely due to his or her affiliation to a particular national group. Therefore, it is permissible to restrict his or her constitutional rights, including the right to enter the borders of any state, on the basis of his or her national or ethnic belonging. Thus, for example, Britain placed German citizens into three categories, according to their perceived level of dangerousness, in order to enable the state to curtail their freedom of movement, arrest them and/or seize their assets for profit-making purposes. The U.S. acted similarly against American citizens of Japanese origin due to the hostility between the U.S. and Japan during the Second World War. The use of this doctrine was illustrated in the American Supreme Court’s ruling in the case of Hirbayashi v. U.S., 
 in which the use of “enemy aliens” was approved as an index for determining a security threat. The explanation provided by the Supreme Court in this case was that the existence of any connection between a citizen of Japanese ancestry and his country of origin, its institution or citizens, necessarily leads to the conclusion that his loyalty extend to that enemy country. A short time later the American court issued the Korematsu
 ruling, which approved the constitutionality of the internment of American citizens of Japanese descent due to security and military considerations, based on the doctrine of “enemy aliens”. 
Following the Second World War, the outlook of international law changed from a position grounded in the principle of state sovereignty to a position that allowed the restriction of a state’s sovereignty in favor of human rights. After the end of the war, strong criticism was expressed, even in the U.S., of the state’s policy toward citizens of Japanese descent. In 1988, Congress passed the Civil Liberties Act, which recognized the injustice caused to American citizens of Japanese descent during the war and included a public apology to them for the injustice they had suffered. The European Court of Human Rights also ruled in accordance with the spirit of international law, determining in 2005 in the Timishev v. Russia case that there is no justification for discrimination against a person solely based on his or her national or ethnic background. In this case, the freedom of movement of a Chechen man in Russia was restricted solely due to his affiliation to this ethnic group, and he was stripped of his permanent residency as a result of this restriction. 
 
In summary, the Citizenship Law violates the directives of international law that stipulate that a person should not be discriminated against solely due to his or her national or ethnic belonging. Moreover, recent developments heighten concerns that the Supreme Court’s decision of 2006 in which it ruled the Citizenship Law constitutional and the Knesset’s approval of the amended Citizenship Law in 2007 have created a slippery slope that will lead to further sweeping violations of constitutional rights and continued violations of the rights Arab citizens, while granting a seal of approval to further racist legislation against them.

It is clear that the Citizenship Law has nothing to do with security matters. The purpose of the law is demographic. The demographic discourse, which is gaining strength among the Israeli public, is directed against the Arab citizenry. According to this discourse, the very existence of the Arabs, rather than their actions, constitutes an existential threat to the State of Israel. The policy of demographic separation is reflected most visibly in the separation wall, as well as in the denial of the Palestinians’ freedom of movement, the intolerable ease with which Palestinians in Jerusalem are stripped of their residency, and in various legislative proposals that make it easier to abrogate the citizenship and residency of Arab citizens in Israel. 
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