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Dilemmas of Representation in Defending the Rights of Palestinian Prisoners

Abeer Baker

Civil society's legal activity in defending human rights and protecting the rule of law is growing stronger by the year. This extensive activity has given rise to dozens of cause lawyers or public interest attorneys who work to promote the rights of both individuals and groups. 
In the framework of their activity, these attorneys seek to express universal values through the law and to use the law as a catalyst for social change and the just allocation of wealth and power in their respective societies. These attorneys often encounter many dilemmas that increase the difficulty in making decisions regarding representation and choice of an appropriate legal strategy. In this short article, I will present some concerns about channeling the Palestinian prisoners’ struggle for improved conditions of confinement to the legal arena, and about the way in which legal proceedings are liable to sometimes silence the struggle to promote their rights.  
The hunger strike by Palestinian prisoners in 2004

On 4 August 2004, about 1,500 Palestinian prisoners categorized by the Israel Prison Service (IPS) as security prisoners in the Nafha, Eshel, Tents of Kedar and Hadarim prisons began a hunger strike to protest the severe conditions of their incarceration in Israeli prisons. Several days later, they were joined by prisoners from other prisons and the number of hunger strikers reached over 2,000. The striking prisoners explicitly announced that they would refrain from eating in protest over their poor living conditions. Hunger strikes have been perceived since the 1960s (and throughout history) as the most effective tool of Palestinian prisoners in their struggle to improve their conditions of incarceration. Using this tool, they have attained significant achievements in the past; some people have defined the changes engendered by the hunger strikes as revolutionary. For example, as a result of a hunger strike initiated by prisoners in 1970 that was aimed, in part, at winning the right to pencils and paper, Red Cross representatives were allowed to regularly visit the prisoners in the jails and each prisoner received some paper and a pencil to write with. 
 Other hunger strikes also produced positive results, such as the right to bring books into the prison, extending the amount of time for showers, the right to receive television sets, and cancellation of the directive requiring the prisoners to walk in the courtyard with their arms folded. 

Initially, the hunger strike of 2004 did not include refraining from drinking sweetened or salted liquids. According to media reports, when the hunger strike began, the prison guards raided the cells of the striking prisoners and confiscated products from them, including milk, sweetened liquids, and large quantities of salt. The punitive measures applied by the IPS were intended to break the prisoners’ spirit and pressure them to stop the hunger strike, which is defined by Israeli law as a disciplinary infraction. 
 A state of emergency was declared in the prisons, and the entry of attorneys for visits with prisoners was completely prohibited in violation of Israeli law. The hunger strike received hostile media coverage and elicited frenzied political responses. The Minister of Public Security at the time, Tzahi Hanegbi, said in response to the strike that as far as he was concerned, the prisoners could “strike until death.” 
 Others called for hospitals to prevent the hospitalization of striking prisoners if this became necessary. 
 The fear of harm to the health and lives of the prisoners intensified and Adalah, along with other human rights organizations, declared a state of emergency that required immediate preparation and a search for ways to protect the prisoners. The lockout of attorneys at the prisons only increased the concerns about harm to the prisoners’ health and lives. The media became the only channel of information available to the human rights organizations and the prisoners’ families. Against this background, and following pressure exerted by the prisoners’ families, Adalah decided to initiate litigation in the Israeli courts. During the first two weeks of the hunger strike, Adalah submitted three 
 petitions to the Supreme Court that asked for specific remedies relevant to the hunger strike, as well as a fourth petition, which sought improved conditions for family visits to prisoners by allowing the prisoners’ children to touch their incarcerated parents during visits at the prisons. 

The “salt” petition and the suspension of the struggle
For the purposes of this article, I will focus on the first petition submitted during the course of the 2004 hunger strike because its consequences had immediate ramifications for the prisoners’ struggle; effectively ending it. In this petition, submitted by Adalah on behalf of the prisoners’ families and six Palestinian and Israeli human rights organizations, the court was asked to instruct the IPS to return the salt to the prisoners’ cells. Relying on an expert's medical opinion, the petition argued that salt is an essential item that maintains a balance the body needs during a hunger strike and prevents the outbreak of very dangerous illnesses. Therefore, the confiscation of the salt posed a real danger to the health and lives of the prisoners, amounting to a violation of their constitutional rights, which were not revoked upon their imprisonment. The remedies sought in the petition were primarily aimed at protecting the lives of the prisoners during their struggle and the wording of the petition did not include any reference to the justness or legality of their struggle.
Four days after submitting the salt petition, the Supreme Court heard the case and dismissed it without explanation. 
 Two days later, the prisoners stopped their hunger strike. It is possible that this legal defeat led the prisoners to abandon their traditional struggle to improve their living conditions.
In retrospect, one can look at the dynamics that developed through the course of handling the affairs of the hunger-striking prisoners on through the rejection of the petition as clearly illustrating the danger that is sometimes inherent in channeling just struggles to the legal arena. As the lawyer who submitted the Supreme Court petition, I regarded this legal involvement as a means not only of defending the prisoners’ lives and health, but also as a way to generate change in the treatment of these prisoners at the level of norms, practices and even consciousness. The State and the media identified the prisoners’ struggle as an immediate danger to the security of the State. The submission of the petition represented an opportunity to tell the invisible story of these prisoners and thus deter the state’s campaign that dehumanized them. The submission of the petition in itself provided a mouthpiece for these isolated prisoners, via their representatives, in that they could present to the public the real reasons behind the hunger strike and the pains of their imprisonment. Prisoners in general are a vulnerable group because of their loss of freedom and privacy with an inability to control their lives or exercise any freedom of choice. Others decide for them when and where they must sleep, wake and eat. Imprisonment is a difficult experience entailing depressing routines and draconian laws and ordinances of policing and restriction. 
 The need to defend the rights of prisoners and restrain the prison authorities’ power is even greater when this involves Palestinians categorized as security prisoners. This is in light of their particularly severe conditions of incarceration and the negative relations between them and the prison staff.  
As those who employ the law as a means of promoting public objectives and social reform, we believed that our legal involvement after the submission of the petition might have caused people to alter their thinking. The prison lockouts and the prohibition against visits to the prisoners by their families and attorneys left the courtroom as the only place open to them. 
As noted, soon after receiving notification that the petition had been rejected, the prisoners stopped their hunger strike. The definition of their problem in legal terms apparently led the prisoners to assess their achievements and failures according to the legal outcome. By petitioning the court, they transferred their power into the hands of attorneys and the legal defeat left them bereft of political power. In effect, the turn to the legal path led to an elimination of alternative paths of action that had been available to the prisoners. Contrary to expectations, the use of the law in this case weakened the prisoners rather than having strengthened them. 
The dynamics described above reflect one of the dangers entailed in turning to the court: the decision sometimes enervates the struggles of social groups and movements rather than aiding them. One of the critiques made against the use of the law to promote public objectives defines the primary negative influence of the law on political movements as “legal cooptation” that, inter alia, saps the radicalism of the movements’ agenda and diverts attention from more effective alternatives. 
 The use of the law received the same criticism regardless of the results of the proceedings. Even a legal victory is liable to create an illusion of victory, as in many cases this victory is quite limited and far from expressing the platforms of the social movements. 
 In response to this, Orly Lobel argues that the danger of cooptation is not unique to the legal field, and exists in every situation in which a social vision is translated into an operative program of reform.
 
The concern about silencing the struggle of social movements and various political groups by using the law is felt by every attorney who engages in this field. The formulation of argumentation strategies in each petition or complaint is often accompanied by difficult dilemmas facing the struggle of these groups, in light of the impact of these arguments and of each of the anticipated legal results. Channeling an issue to the court that is disputed within the group is liable to yield a decision that will affect all members of the group, despite the fact that they are divided among themselves. Thus, for example, the request of a Palestinian prisoner who is categorized as a security prisoner to participate in the rehabilitation programs offered at the prison is likely to encounter fierce opposition by a considerable number of prisoners. The prisoner’s request to participate in a rehabilitation program means recognizing that he is an offender whose action is based on deviant social behavior, while the other prisoners see themselves as political prisoners who carried out their actions against the background of the political situation and ongoing fighting between the Palestinians /Arab states and Israel since 1967, and for some of them since 1948. This argument among the group of prisoners poses a difficult dilemma for the attorney who is required to handle this prisoner’s request, forcing her to decide between the individual’s request and the collective to which he belongs. The prisoner has the full right to request to participate in rehabilitation programs in the prison, just like any other prisoner, however the success of his struggle is likely to harm the efforts of the group of prisoners to gain recognition as political prisoners, with all that this implies. Should the attorney stick to her professional duty and fight for her client and the justice of his request? Should she return to the group of prisoners and seek to check their position as a group before petitioning the courts? 

Returning to a group of prisoners to check their position, in light of the request by this individual prisoner, would be problematic and liable to encounter harsh criticism. The American Civil Liberties Union (ACLU) in the United States was strongly critiqued when it decided to return to the gay and lesbian community in Hawaii to check its stance regarding the recognition of the institution of marriage, prior to petitioning the court in the case of a gay couple who sought to marry. The critics argued that a human rights legal organization is not supposed to adopt an opinion that is popular with the community. Instead, it must represent the right of each individual if convinced that this right has been violated. 

David Rubenstein
 proposes a way to contend with the dilemma of representing an individual who disagrees with the view of his group. According to Rubenstein, the sides that are not a formal side in the proceeding should be allowed to express their view before the court prior to the granting of approval for submitting the claim or petition. Another solution he proposes would be for the attorney to present to his client the existing options, including the option of setting aside his personal matter to promote social reform or the collective demand or vice versa. 
 In the reality of the lives of 10,000 Palestinian prisoners incarcerated in Israel,  it seems that choosing the Rubenstein's latter suggestion is the more realistic solution.
It would be difficult to find a magic formula for handling the dilemmas I presented above. Sensitivity to the prisoners’ collective political struggle is certainly an important consideration, but the importance of representing the diversity of the prisoners’ views should not be ignored. Representing a prisoner who expresses a view that deviates from the group view can serve to refute the myth that portrays all Palestinian prisoners as a single entity whose members lack any personal or individual characteristics. Viewing the individual within the group with all of his personal and human characteristics can counteract the collective treatment of these prisoners, which frequently is expressed in discriminatory, vengeful and unlawful practices employed against them.
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