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A New Constitution for Bolivia: 
Rights Protections for Native Peoples “Los Pueblos Originarios”
Interview with Rene Antezana: The program coordinator of Podor Local ("Local Power"), an NGO affiliated to Unitas (the national union of institutions for social action work), working to develop urban popular organizations in Bolivia
Introduction

Democratization and constitution-writing are common bedfellows, and the rise of democratic reform movements throughout the world has often been accompanied by pressure for constitutional reform. More than half of existing national constitutions were written or rewritten over the last thirty years.
 Institutional choices, such as the separation of powers and the structure of the executive and judicial branch are major components of the constitution-writing process. Procedural choices can affect the legitimacy of the final document as well as its content. As Yale Law School Professor Bruce Ackerman has noted, “A workable constitution is worthless unless [the framers] can get it accepted....”
 Scholars have recognized this principle and the importance of public participation and deliberation. 

Bolivian presidential elections were held on 18 December 2005. The two main candidates were Evo Morales Ayama of the Movement Toward Socialism, and Jorge Quirogo the head of the Democratic and Social Power Party. Morales Ayama, who hails from a family of native (indigenous) coca growers, won the elections with 54% of the votes, an absolute majority unprecedented in Bolivia’s multi-party system elections. 
Since the Spanish Conquest in the early 1500s, this region of South America, which has a majority native population, has been predominantly ruled by descendants of European immigrants, with the exception of a small number of mestizo (mixed European and native) rulers. Evo Morales Ayama, the country’s first native president, declared the 500 years of colonialism to be over and that a new era of autonomy had begun. One of the first major changes he implemented was the drafting of a new constitution that ensures the protection of rights of Bolivia’s native peoples.
The nation’s new constitution distinguishes between the old, representative model of democracy and a new, participatory and communal one. It calls for plural nationhood, genuine multiculturalism, recognition of multicultural differences, and “unity in diversity”. As a result, native peoples’ communities have been granted constitutional rights for local self-governance and their own judicial procedures based on native customs and traditions. Bolivia’s new constitution calls for judicial pluralism within a proposed “Plurinational Constitutional Court of Justice.”

The following are some highlights of Bolivia’s constitution:

1. A unitary, plurinational, communitarian and democratic state. 
2. All 36 peoples have equal rights and regional autonomies; that is, a democratic decentralization of power. 
3. Nationalization of natural resources and state control over natural resources. 
4. Three forms of economic ownership: public, private, and communitarian—in effect, a mixed economy compatible with the vision of an Andean/Amazonian capitalism. 
5. State involvement in strategic sectors of the economy, and foreign private investment to be subordinated to national development plans. 
6. Agrarian reform with expropriation of large estates with extensive land (latifundia). 
7. Re-election and removal of any elected official by popular mandate—already implemented on 10 August 2008, when the opposition’s demand for a referendum was granted and 67% of the votes favored keeping Evo Morales Ayama as president; Evo’s supporters also won several governorships while increasing their percentage of the vote in the few departments that they lost to the rightwing opposition. 
8. Election of the judiciary; recognition of communitarian and ancestral forms of conflict resolution. 
9. A plurinational parliament with a single chamber—in effect, the elimination of the structurally elitist senate. 
10. Free and equal health care and education; an end to illiteracy. 
11. Sucre to replace La Paz as the capital (a concession to the rightwing opposition). 
12. A ban on discrimination based on sex, color, age, sexual orientation, gender identity, culture, nationality, religion, ideology, disability or pregnancy. 
13. Prohibition of foreign military bases. 
14. Potable drinking water as a human right.

The following interview was conducted by Adalah Fellow, Attorney Rana Abed Asali, with Mr. Rene Antezana on the occasion of the popular referendum and the subsequent passage of the new constitution in Bolivia on 25 January 2009.
What was the most compelling reason for drafting the new constitution? 
Calls for the establishment of a constituent assembly were first heard in 1990, during a display of mass mobilization by the native peoples’ tribes of the Bolivian Amazon rainforest, in the form of a march. With this protest, they demanded recognition as the owners of their land and territory. This act marked the beginning of a long process of political mobilization of the native peoples and rural tribes in Bolivia, who gradually began to voice their demand for the establishment a new political constitution of the State of Bolivia, to be implemented in the majority of the rural and urban areas of Bolivia. This demand together with the nationalization of the hydrocarbons sector, were major factors in the uprising of the majority of marginalized and impoverished groups in Bolivia.

The explanation lies in the fact that in Bolivia the colonial model, from the perspective of the native peoples and rural population, remained unchanged since the Spanish colonizers first imposed it over the Incan Empire in the year 1532. The Spanish colony instigated a system of exploiting the country’s natural resources, based on a greater exploitation of the local population’s manpower and the near successful attempt to exterminate the native population: during the first 30 years of colonization, 90% of the native population working in mines died due to previously unknown illnesses such as influenza and as a result of violence.

These circumstances were a result of discrimination, racism, exclusion, and the inadequate distribution of wealth by the dominant sectors. This status quo has not changed substantially (nor has it been forgotten), with the exception of minor reforms undertaken in the aftermath of several rebellions over the centuries. Then in October 2003, a major popular uprising led to the overthrow of President Gonzalo Sanchez de Losada (a major advocate of neo-liberalism and the application of North American politics in Bolivia). The government was wrested from the hands of the usual political parties and power was transferred to the first democratically-elected native leader Evo Morales.

The main criticism leveled at the old constitution stems from it being drafted and elaborated by the sectors of the population that had dominated the Republic of Bolivia since its establishment in 1825. In addition, it featured reforms that were implemented by successive parliaments (congresses) that were similarly dominated by these sectors. For the native communities, the rural population and other social groups, these sectors are part of the ever-present colonial structure. This criticism calls for mobilization and organization in order to build a new type of state that will include native groups and their collective rights, and also guarantee that control over natural resources lie in the hands of the Bolivian state.

What is the major difference between the old and the new constitutions?

There are many differences between the old constitution and the new constitution. The most important difference is that the new constitution was drafted with the participation of 225 representatives from all over the country (the popularly elected Constituent Assembly) and, despite all obstacles, over 1,000 population surveys were conducted and numerous visits were paid to villages, communities, organizations and other active institutions to ensure that suggestions from the entire spectrum of Bolivia’s diverse society were heard. Furthermore, the content of the new constitution shatters the exclusive colonial model: not only do we Bolivians have equal rights and obligations, but native villages also have the right to self-governance over their territory in accordance with their cultural values. Another major difference is the chapter of rights, which is idealist in nature, but establishes a very broad and advanced set of rights when compared to those outlined in other constitutions. Finally, the new constitution ensures state control over natural resources, and a shift in the political system towards a decentralized, autonomous government. None of this was present in the former constitution, and achieving what has been achieved with the drafting of the new constitution has not been easy due to the rightwing opposition (composed of businessmen, several civil society organizations, and conservative opposition officials). This opposition, fearing its interests may be at risk, had worked fervently to halt this procedure by any means, even placing Bolivia at risk of civil war. Some of these attempts were successful, especially among the middle class, which is largely conservative. 
Who participated in the drafting of the new constitution and who was in the Constituent Assembly? Did members of civil society participate in the process? Do you think that academics rather than politicians should have drafted the new constitution? 
The only way to develop the new constitution was by ensuring the participation of social groups throughout the country, and that is how the election of members to the Constituent Assembly was made possible in 2006. No specialists were necessary for the drafting process; they were used only in an advisory capacity. The work needed to be especially inclusive due to the criticisms of the former constitution. Following many conflicts, the new constitution was approved by Congress in October 2008, and approved at a general referendum held on 25 January 2009 by a majority of approximately 60% of the vote. 
How is the protection of minority rights addressed in the constitution? Are there different provisions regarding the protection of the rights of minorities and native peoples? Are collective rights granted to native peoples alone or to other minorities as well?

The rights of the minorities are clearly protected in the new constitution. This is true for native minorities, other minority groups, as well as middle class immigrant communities. Minorities are only referred to in the context of inclusion and multi-culturalism; thus individual and collective rights are protected and advanced, in accordance with this vision. 
There has been some criticism that local native peoples’ autonomies have been overemphasized, while inadequate attention has been paid to the 70% of the population which is urban. What is you opinion of this criticism?
Granting autonomy to native populations is not a form of concession, but a method of restorative justice for native communities that encountered and survived persecution by the colonial model and the capitalist system. This autonomy recognizes their cultures and civilizations that predated the Spanish colonial invasion. This power includes self-governance within the framework of a united Bolivia, including native communities’ authority to exercise control over their territory and govern and exercise justice based on their cultural beliefs. This power does not conflict with the needs of urban areas or the urban population; on the contrary it promotes complete inclusiveness, and a foundation of multi-culturalism between Bolivian citizens. Another key element is the right to land and the elimination of large estates, which perhaps constitutes the main reason for the opposition of the country's conservative sectors to the Constituent Assembly.
According to some sources, “The goal is to redistribute land amongst producers, including those from the countryside and city who are willing to produce for the benefit of society.” This is a major blow to major landholders. How does the new constitution deal with land reform and with the previous owners of the land?
The problem with the new constitution stems from the agreement that was signed by the Congress (not by the Constituent Assembly) that makes concessions regarding land. Among these concessions is a provision that the application of the new land ownership laws is not retroactive. Thus those who presently own very large estates may keep them if they can present evidence that their lands serve an economic and social function. The original idea was to expropriate all excessively large estates throughout the country and redistribute the land in order to achieve greater equality, especially for native peoples’ villages and rural communities in the highlands of Bolivia. You might say that this would have been a major blow to medium to large landowners. However, the new constitution does represent an advance in the sense that in the future there will be limits to the amount of land landowners can possess.
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