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The Arabic Language and the Indigenity of the Arabs in Israel
By Ala Mahajna

Several months ago, the media published a news item about the Ministry of Education’s plan to remove Arabic language studies from the core curricula of Hebrew-language schools. 
 The article stirred up waves of opposition among broad circles of people interested in promoting relations between the Arab minority and the Jewish majority in Israel. The opponents of this proposal believe that its implementation would widen the large divide that already exists between the two groups. Meanwhile, the Ministry of Education has retracted the proposal, until the formulation of a new core curriculum. Despite the short time that has since passed, Members of Knesset from right-wing parties have already submitted a new legislative proposal to define the status of Hebrew as the sole primary official language and cancel the current status of the Arabic language as a primary official language. 

Practically speaking, the enactment of these proposals would not have a critical impact on the status of the Arabic language in the State of Israel. Under the status quo, Hebrew is the dominant language in all fields and Arabic is completely absent from the national public arena, despite the fact that it is an official language, at least on the declarative level. The use of the Arabic language has been reduced to the conduct of the internal life of Arab society, and restricted only to Arab communities. 

Strengthening the status of Hebrew is not the objective that the new legislative proposal seeks to achieve. After all, Hebrew is dominant in the economy, the labor market and in the entire public domain. This, at most, is an ancillary objective to the main goal, which is to strike a blow at the most significant characteristic of the Palestinian minority in Israel – the Arabic language. The policy that underlies the legislative proposal directly derives from the fact that Israel is an ethnic nation-state that maintains and nurtures, at both the practical and declarative levels, the cultural life of only one national community, the Jewish community.
Even if the bill lacks practical relevance, however, it is still impossible to ignore the symbolic significance of attempting to revoke the status of Arabic as an official language of the state. This is a violent act in essence and is liable to have a negative impact on the delicate fabric of relations between the Palestinian minority and the Jewish majority in the state.  
Arabic in Israeli law

Article 82 of the Palestine Order in Council of 1922, which the proposed law seeks to cancel, defines the legal status of the Arabic language in Israel. It is a remnant of Mandatory legislation that was subsequently absorbed into Israeli law. Article 82, under the title “Official Languages,” determines the areas in which the Arabic language should also be used. It is a limited arrangement in terms of its application and defines an arrangement in specific fields in a non-uniform way. The article speaks of the language of official notices published on behalf of the central government and local government, and also relates to the use of the Arabic language when addressing government ministries and the courts. 
The sponsors of the bill seek to alter this situation and stipulate instead that the Hebrew language is the sole primary official language of the state (article 3(A) of the bill). The proposed legislation also seeks to grant Arabic the status of a secondary official language, together with Russian and English (article 3(B) of the bill). In addition, the bill seeks to narrow the fields in which Arabic should be used, as stipulated in the aforementioned article 82 of the Palestine Order in Council. 
Court rulings have dealt with the question of the status of Arabic in a way that reflects the true status of the language in the state – a status which is far from that of an official language. The case of Reem Engineers,
 decided in the early 1990s, is a good example. This case involved an Arab engineering company that sought to post notices in the Arabic language on billboards in the Municipality of Nazaret Illit. The municipality objected to the publication of notices in Arabic only and explained that this type of action could harm the character of the city as a Hebrew and Jewish community. The Supreme Court affirmed the right of the engineering company to post notices in Arabic on billboards in places where most of the residents, or all of them, are Jews. Accordingly, a municipal ordinance issued by the municipality and requiring that the Hebrew language also be used in any publication was canceled. In our case, and regardless of the result of the ruling, it is important to emphasize that the official status of the Arabic language was not the reason for the court’s decision to reject the appeal. Rather, the court’s decision was based on the engineering company’s right to freedom of expression. 
 The ruling lacked any reference to the Arabic language as the language of the Arab national minority in the State of Israel. From the court’s perspective, the case involved a conflict between two values: freedom of speech versus the public interest in preserving the Hebrew language. In this case, the balance between these two values led the court to the conclusion that publication of notices in the Arabic language was permissible, as it posed no threat to the preeminence of the Hebrew language. The ruling clearly demonstrates the limits of the discourse of rights in Israeli society in general, and language policy in particular. Like the proposed legislation, the ruling is problematic in that it accords the Arabic language the same status as the language of immigrant groups in the state, even though the Palestinian minority in Israel is considered to be an indigenous or homeland minority. The justices note that, “A language is not only a personal tool of expression. It is a national tool of expression. It is a cultural asset…”
 But they apparently do not view this as relevant when discussing Arabic. 
Adalah v. Municipality of Tel Aviv-Jaffa
 is another noteworthy case. It involved a petition submitted by human rights organizations – Adalah and the Association for Civil Rights in Israel – regarding municipal signs under the responsibility of local authorities in mixed Jewish and Arab cities. The petitioners argued that local authorities in the mixed cities are obliged to post signs that include text in the Arabic language. The respondents argued that they were under no such obligation, and certainly not in neighborhoods where none of the residents were Arabic speakers. According to the respondents, each municipality should be entitled to decide whether or not to add Arabic text to municipal signs. The majority opinion in the ruling accepted the petition and ordered the respondents to post signage including Arabic text, even in neighborhoods without Arab residents. In this sense, and in contrast to the decision in the aforementioned Reem Engineers case, this ruling can be considered a step forward in achieving recognition of the linguistic rights of the Arab minority in Israel. However, it is still far from meeting the language-related demands of the Arab minority, demands which derive from its status as an indigenous national minority. 

In the ruling, Justice Dorner stated that Article 82 of the Palestine Order in Council accords the Arabic language the status of an official language in Israel. Taking this into consideration, and based on the normative environment in which Article 82 operates, she deduces from this an obligation for the respondents to post signage that includes Arabic. Chief Justice Barak, by contrast, derived an obligation for signage in the Arabic language from the basic values of Israel and from the Basic Law: Human Dignity and Liberty. According to Barak, the decision on the petition should be made after determining the appropriate balance between conflicting values, in accordance with the circumstances of the case. Barak makes an interesting distinction in his ruling, which will be addressed below, between an indigenous minority and immigrant groups. According to Barak, not every person is entitled to the right to language. He distinguishes, and rightfully so, between the Arab minority that has lived in Israel “from time immemorial” – which accords it the right to preserve its cultural characteristics – and immigrant groups. The extent of the practical relevance of this distinction is unclear, however, because it has not become a point of reference for determining the rights of the Palestinian minority in Israel to its culture and language. Therefore, anyone who hoped that the recognition of the status of the Arab minority as an indigenous minority would generate a change within the discourse on rights – in the direction of granting collective rights to the Arab minority – was left disappointed. 

The minority opinion penned by Justice Cheshin stood in opposition to the justices of the majority. Although Cheshin rejected the petition, his ruling is important for its clarification that the petition essentially aims at achieving collective rights, as opposed to individual rights. According to Cheshin, the Supreme Court has no mandate to recognize the collective rights of a minority seeking to preserve its distinctiveness. Thus, he believes that it is essentially a political petition, in which the court should not intervene. Cheshin’s ruling is problematic from several perspectives. First of all, he explicitly notes that the petition seeks recognition of the collective linguistic rights of the Arab minority. In this context, and in distinguishing collective rights from individual rights, Cheshin explains that collective rights are rights provided to individual members of minority groups and not to a group by virtue of it being a group. 
 Despite this insight, Cheshin categorizes the requested right in this case as the right of the Arab minority as a whole to preserve its language, without addressing the rights of the individuals who comprise this minority group. Another difficulty entails the lack of consistency that Cheshin shows in categorizing the petition as a political petition: He is not ready to intervene in this case, while at the same time he has displayed readiness to intervene in many other cases that were more political in essence. 

The Arab minority’s right to its language

Despite the official declarations, Israeli law and the reality on the ground do not accord a special status to Arabic as the language of the Palestinian national minority in Israel. Thus, the legislative proposal seeking to declare the preeminence of the Hebrew language as the language of the Jewish people and to assign the Arabic language the same status as the language of immigrant groups does not change anything in practice. Like other Israeli laws, the proposed bill draws on the definition of the state as a Jewish state. In this sense, it joins a list of laws and other bills currently before the Knesset whose common denominator is an effort to consolidate the Jewish character of the state, while undermining the status of Palestinians as a national minority. However, the uniqueness of the legislative proposal discussed herein lies is its attempt to harm this minority’s most distinguishing characteristic – its language. 
As indicated in its explanatory text, the legislative proposal seeks to assign an equal status to the Arabic, Russian and English languages. In fact, the bill’s objective is to equate the status of the Palestinians in Israel, who comprise an indigenous group, with groups of immigrants living in the state, primarily the Russian-speaking minority. In this sense, the bill represents a step backward from the status of Arabic as defined in the Adalah ruling and a return to that in the Reem Engineers case. However, the comparison between an indigenous minority and an immigrant group is fundamentally incorrect, as it disregards the different natures of these groups.
The coalescence of immigrant groups such as Russian-speakers and English-speakers in the state derives primarily from a willful act, usually an individual one, of immigration to the State of Israel. Such groups formulate their own agendas in an attempt to integrate and assimilate officially into the majority group. Thus, the struggles waged by these groups mainly focus on attaining political civic rights and on challenging discrimination in the allocation of resources. The Palestinian minority in Israel, however, coalesced in a completely different way. Prior to being turned into a minority group, it was an inseparable part of the Palestinian people that lived in the country and was characterized by its own culture and language. In the wake of the 1948 war, it became – due to circumstances not of their own choosing – a national minority group living in a state that defines itself as a Jewish state. This unwilled transformation in the status of the Palestinians in Israel has forged their national consciousness and affected the character of their struggle vis-à-vis the state. While Palestinian citizens of the state demand full equality in civil and political rights, these demands are ancillary to the primary struggle, which revolves around demands pertaining to land, collective identity and language. Thus, and by virtue of their status as an indigenous people, the Palestinians in Israel vehemently reject any reference to them as an immigrant group. 

The recognition of the status of the Palestinians in Israel as an indigenous minority must serve as the reference point in considering any legislative proposal that pertains to their principal demands. The attitude of the Jewish Israeli majority toward the status of the Arabic language should be based on the fact that Arabic is the main distinguishing characteristic of the Palestinian minority. This status of Arabic stems, inter alia, from the fact that language is an essential component of any culture and is a formative component in the culture of national groups, and that it is through language that a person expresses her lifestyle, distinctiveness, and personal and group identity. The Reem Engineers ruling states in this context: “Take away a person’s language and you have taken himself from him.” 
 Palestinian citizens of the state attach additional importance to the Arabic language because the entire culture of this minority is distinct from the culture of the Jewish majority. 

The rights of national minorities to language and culture in general have won explicit recognition in international law via a specific declaration regarding the rights of indigenous peoples: The United Nations Declaration on the Rights of Indigenous Peoples. This declaration recognizes in principle the rights of indigenous peoples to be different and to preserve this difference. The recognition of the rights of indigenous peoples is based on their right to self-determination. The idea is that were it not for the unwilled change in the status of these groups, it would be reasonable to assume that they would have continued to exist as they were, and would have maintained their cultural and other rights. In an effort to realize this idea, the declaration enumerates an extensive list of rights and imposes obligations on states to guarantee them. Article 5 of the declaration states that indigenous peoples have the right “to maintain and strengthen their distinct political, legal, economic, social and cultural institutions, while retaining their right to participate fully, if they so choose, in the political, economic, social and cultural life of the state.” The declaration prohibits states containing indigenous peoples from forcing them to assimilate into the dominant group. In this context, Article 8 of the declaration stipulates that indigenous peoples have the right to preserve their cultural distinctness against forced assimilation into the state. Article 8 even imposes a positive obligation on the state to provide effective mechanisms for preventing the deprivation of the cultural values and ethnic identities of indigenous peoples. Regarding language, Article 13 of the declaration establishes the right of indigenous peoples to use and develop their language and to pass it on to future generations, and requires the state to ensure that this right is maintained. The declaration also establishes other rights in the area of language, such as the right of indigenous peoples to develop their own media in their own language (Article 16).  
The legislative proposal seeks to cancel the status of Arabic as an official language and thus ignores the importance of the Arabic language for Palestinian citizens of the state – an importance that is heightened by their status as an indigenous group that was living in the country prior to the establishment of the State of Israel. The legislative proposal reflects an overall reality in which Hebrew dominates the entire public arena and Arabic is pushed to the margins, appearing only on public safety notices and signs against littering. This policy ignores the need of the Palestinian minority for group affiliation, for self-fulfillment as individual members of a group, and their right to shape their personal identity. 
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