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This is a significant change compared to the court’s position in Benni
Uda and Adalah, in which then-Supreme Court President Aharon Barak
(who wrote the leading decision in both cases) insisted on a case-by-case
review of the features of the tort claims brought, so as to ascertain whether
the application of the “act of war” immunity is justified by factors such as
special risk, high stakes, chaotic conditions, limited access to the scene,
and the like.

Yuval Shani & Amichai Cohen, Moving Toward Blanket Immunity: Israeli Supreme Court : N9
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The outcome of the case leaves individuals harmed outside active theaters
of hostilities bereft of a tort remedy, even when their injury was clearly
unjustified and/or unlawful, and even when its connection to the
armed conflict is rather tenuous

LOINDAN PTN NN D) SNV NIN NIV PTN POV T DY 11191 YW DX TMDNN DX Ty , TNl .53
SYDOVPAN TYD NIY NNANPN NN NINT MNINDIIAN LAVNN DY MV DY) NIND NIN OV

From an international law perspective, the outcome of the Anonymous
case is highly problematic. It leaves victims of a potential violation of
both international human rights law (IHRL)—for instance, victims directly
impacted by IDF cross-border fire—and IHL, which protects civilians like
the claimant, without effective remedy. The court’s reference to the duty
of each party to the conflict to address harms caused to their own residents
represents a largely outdated version of international law, and certainly
an ineffective one in the context of the situation in Gaza.

P ONY DMV OMYIND DIPITIN NNINPN DX MINAY 12NN DY) YDOPON TYD 1NN MDWN Yy .54
INYT NNNA PTXD MINDIAN VAVNN N THY PNINDPIAN PTN DX NIMNY TPNDTH NS MaApya
:(152 /092,198 'y1a) 9THN NPPIN POyl

[Gliven that the construction of the wall in the Occupied Palestinian
Territory has, inter alia, entailed the requisition and destruction of homes,
businesses and agricultural holdings, the Court finds further that Israel
has the obligation to make reparation for the damage caused to all the

natural or legal persons concerned.

Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, :IN9
ICJ, Advisory Opinion (2004), p. 198, para 152.
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N7 .NNNYN I GR M9 1°X2 YXDVPIN TYD) OMNAT MM NN 2V DMIYN ,1977 MVN NV
YDVPON TYO NPVIND MNINDIIAN PTN 290 NAINN DY RIN GNR THY NPRNNYN IMNINDIIAN NPPNN NTYN
TYO 53 KOO NNAMPN NN MM NIMIYA OHINNDN VAVNN N2 DY PTN POAY TID ONMNM NNANPY
:(217-218 'ya ,TORNNYN NPPNN NTYN NIIT) YDVPAN
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Human rights law requires States to ensure that effective remedies,
including reparation, are available to victims of violations. This
obligation does not depend on where the victim resides. The
Commission found that recent developments in the Israeli legal system
severely hamper Gazan residents’ capacity to pursue domestiC recourse.
For example, in November 2018, the District Court of Be’er Sheva
rejected the compensation claim of a Gazan resident, 15 year old
Atiyeh Nabaheen. Atiyeh was shot in November 2014 by the IDF while he
was on his family’s property near Al-Bureij, 500 meters from the fence
between Israel and the Gaza Strip. As a result of the shooting, Atiyeh is a
quadriplegic.

: TWNN

The ruling, and the law on which it is based, excludes Gazan residents from
eligibility for compensation under the law, without examining the harm
itself. In doing so, Gazan victims of violations are denied the main
avenue to fulfil their right to ‘effective legal remedy’ from Israel that
is guaranteed to them under international law. The Commission is
unaware of any alternative mechanism employed by Israel to
compensate Palestinian victims for damage caused unlawfully by the
security forces. The importance of this ruling is thus difficult to overstate.
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