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“key instigators” may be persons who direct or order activities within the
mob, such as coordinating the tactical placement and setting on fire of tires,
coordinating people to contribute towards pulling back parts of the security

infrastructure and so on.
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rkey rioters” are those who by virtue of their actions incite the mob,
influence their behavior or provide the conditions for which mass breach or
infiltration may occur. For example, a person who successfully breaches the
security infrastructure and carries out attacks on IDF positions, exciting the
mob into following his lead. Another example could be a person who works
to connect wires to the security infrastructure so that it may be pulled
backwards and made ineffective by the crowds.
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“Key instigators” and “key rioters” are often conducting activities within
the violent riots for a lengthy period of time, and snipers face a challenge in
identifying a time which provides the necessary circumstances for carrying
out their fire while reducing the risk of hitting above the knee or hitting
someone else. For example, snipers may act as a person temporarily moves

away from the crowd or rests before continuing his activity.”
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315. Months after the Court’s review, the IDF Q&A, released in February
2019, shed further light on the particular category of key instigators and
rioters, explaining that “where the commander assesses that the use of
potentially lethal force is required to repel the real and imminent danger
posed by a crowd, the commander will order such force only against ‘key
instigators’ or ‘key rioters’”. The document then explained how ‘key
instigators’ and ‘key rioters’ are identified, indicating that they “contribute

centrally” to creating such threats, and listed examples of behaviour of such

‘instigators’ and ‘rioters’ who therefore could be shot:

316. In the law enforcement paradigm, none of the above listed activities can
in themselves be lawfully met with lethal force — unless the person

simultaneously poses an imminent threat to life or limb by, for instance,

“Coordinating the tactical placement and setting on fire of tires”;

“Coordinating people to contribute towards pulling back parts of
the security infrastructure” (i.e., the barbed wire coils placed by
the IDF inside Gaza);

“Moving through the crowd while talking into a radio” and later
seen to be “pulling wires attached to part of the security
infrastructure [the barbed wire coils], together with a group of
people”.

“Incit{ing] the mob™;
“Influenc(ing] their behaviour”,

“Providling] the conditions for which mass breach or infiltration
may occur’;

“Breach(ing] the security infrastructure” and ‘“carr[ying] our
attacks on IDF”;

“Connect[ing] wires to the security infrastructure [i.e., barbed
wire coils placed by the IDF inside Gaza] so that it may be pulled
backwards”.

being armed and attacking.
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320. Another serious question is, once the “key rioter” status has been
conferred on a protestor, whether and how it ends. If the crowd does not
respond to the calls of the primary rioter (or does not manage to pull the
fence away), does the person remain a ‘key rioter’ who can be targeted with
lethal force? Similarly, if the sniper cannot get a good shot at the time, can
the sniper hit the ‘inciter’ later? IDF public information indicates the answer

is yes:

“Key instigators” and “key rioters” are often conducting
activities within the violent riots for a lengthy period of
time, and snipers face a challenge in identifying a time
which provides the necessary circumstances for carrying
out their fire while reducing the risk of hitting above the
knee or hitting someone else. For example, snipers may act
as a person temporarily moves away tiom the crowd or rests
before continuing his activity.”

321. The notion that a ‘key inciter’ can rest and then, presumably, continue
their activity, prima facie undermines the notion that there is an imminent
threat to life. How far away from a threatening crowd, temporally or

physically, is one still considered a ‘key inciter’ and thus targetable?

[...]

324. Overall, from the Commission’s analysis of the Government’s
submissions to the Supreme Court and the IDF’s Q&A, it is clear that the
“imminent threat to life” standard - as applied in the rules of engagement -

was too far removed from the criteria as understood in international law.
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“In light of the devastating effect to the human body of the 7.62 bullet, and
the specific circumstances of these protests, the Commission expressed its
concern with respect to proportionality. This issue also cuts to the core of
the threat assessment. For a threat to be imminent, as noted above and by
international experts, an attack must be moments away and there should not
be any remaining, intervening steps necessary. The attacker should also be
in sufficient proximity to carry out the attack. If the IDF finds it necessary
to shoot a ‘key inciter’ at more than 250 m away, the concept of



“imminence” is arguably being misapplied. Conversely, shooting someone
who is closer to, or at, the fence, (i.e., less than 100 m from the soldiers), the
5.56 is arguably effective, while the 7.62 is disproportionate — for all the
reasons set out in the below section on permanent and life-changing

injuries.”
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