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CONSTITUTIONAL SUBJECT (Routledge, 2010) (hereinafter: ROSENFELD, IDENTITY).
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“Who are those who are legitimately subjected to the constitution? Those
within the actual reach of the newly minted powers derived from the
constitution? Those who actually, or ought to, accept the new constitutional
order? Citizens of the nation-state or other political unit that has adopted the
constitution? Finally, what is the subject matter of the constitution? That
which the constitutional text states? Its evolving interpretations throughout its
history (the ‘living constitution as opposed to the constitution frozen at the
time of its drafting)? The constitution’s prescriptions only to the extent that
they are compatible with the normative ideals of modern constitutionalism?”?
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2 ROSENFELD, IDENTITY, supranote 1, at 19.
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YANIV ROZNAI, UNCONSTITUTIONAL CONSTITUTIONAL AMENDMENTS 82-102 (2017) (hereinafter: ROzNAI,
UNCONSTITUTIONAL CONSTITUTIONAL AMENDMENTS) ; Rosalind Dixon and Vicki C. Jackson, Constitutions Inside
Out: Outsider Interventions in Domestic Constitutional Contests, 38 WAKE FOREST L. Rev. 149 (2013); VicKI C.
JACKSON, CONSTITUTIONAL ENGAGEMENT IN A TRANSNATIONAL ERA (Oxford University Press, 2013); John
Dugard, International Law and the South African Constitution, 8 EUR. J. INT'L L. 77-93 (1997) ;Thomas M. Franck,
Arun K. Thiruvengadam, International Law and Constitution-Making, 2(2) CHINESE JOURNAL OF INTERNATIONAL
LAaw 467-518 (2003); NEIL MACCORMICK, QUESTIONING SOVEREIGNTY (Oxford University Press, 2002); Eyal
Benvinisti, Sovereigns as Trustees of Humanity: On the Accountability of States to Foreign Stakeholders,
107 AMERICAN J. INT’L L. 295 (2013); Samantha Besson, Sovereignty, International Law and Democracy, 22(2)
EJIL 373 (2011); Seyla Benhabib, The New Sovereigntism and Transnational Law: Legal Utopianism, Democratic
Scepticism and Statist Realism, 5(1) GLOBAL CONSTITUTIONALISM 109 (2016); Jeremy Waldron, Are Sovereigns
Entitled to the Benefit of the International Rule of Law?, 22(2) EJIL 315 (2011); Harold Koh, Why Do Nations Obey
International Law?, FACULTY SCHOLARSHIP SERIES, YALE LAW ScHoOL, PAPER 2101 (1997), available at:
http://digitalcommons.law.yale.edu/fss_papers/2101.
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Freeman and Ross Harrison eds., 2007).
12 BRUCE ACKERMAN, WE THE PEOPLE, VOLUME 1: FOUNDATIONS (Harvard University Press, 1991).
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DXIPN DIRYNI DNYINY ¥INY 1991 DAY NOONY NYINY MININA DXDTYH MNYN MPIYNNL DXTTNN .0»DY0IN DITONN
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LDINDD TIDY PIN Y9PYD2 PTY NYD 1N DIMYN ,ION XN MTIPI N IO MNIN 9012 %y .21

MINN NVIYYI MY DDIAN DININ ND PINY 1 ¥V .)

22 YIP MO PIND 1 Py .22

; INIYY NN NNP NAY OTINN DYN DY NPNVDMNIN INTIN RO INIW NIN (N

IMOT AN WHNH NID DAY ONIMN DN DY DINDD NPTH N NI n»Tn (2
; TPNSY NITHND NNVOIM NPNTH ,NPMAINN ,NPYILVN

TN DY YTIND DRIV N TN THININD NPANY NITIND MDD VI ()

NOVYY D) DNMNN (X)L PYD PINY ,NPIND DY MNVIVN IR YNNI PTHIN INX DINDN TIO> PN .23
a7 YINRIY NPTHI-D DN (PINIY NI NPON NNN) ININDIIAN VIVND 19 DY YIID NLY NINY
,PIND IIXD YORIY NOTH” DY MNAXN 0NN PIND HHAM NPNVILVN PNV P2 HNANN DY TINYD
SNIN 1 PYO 1D WY ,NIPN DI PN 120V 19D NN PAD DN PA MNIAND WIVYL YT TIN
(90N NN DDV NII) MINDIIN VIYNN X9 DY DD DXNLYI DITNINN DINLY DY NYYNY
NN IMON MO NPNIA XINY 12T — DIWIAON DINVYN DY YIRIVIN PTN DY NYNNDY NN NN NXIN
 5IN02mINN MDINTPIN VIYHN

NYNYN TN DYD OYTINDY RN TNSYN DITHNN WIdNY MO PNy 1 Pyo 19 Nyapn .24
NPINN NN P ;1AVINDY PNVIVI VYN DWND NODOVPNPN MDD TN NODIDIINOY
19IN I2T2 NYIINN NY P ; DITIN-NIN D3IVIND DD NN NPV NRPN POV VONND M
MTOM?” NPNAT NN TNVINN PV NLY DI DY 7ORIV-NINY OPONI NPT NOIND
PN DY ;N NVYWA MNISY NITHN YN DTN MDD IO OV PN OTIidN DYN DY 7P 0DIN
IO TDIND-NRNY NITHIND NMIDT 7NN DN 1T PNVAIVI dNY |, PIN-IPVDDON DYD
JPNVONIN

DY VNN NV PYD )NINDIAN VAVNN 29 DY DI NIMDIA IRIY NOTH NLYS VNN D31 D) .25
DY DDINN OXNPIN ITO YIAPN NXIN ,TPYNRI .OTRD NIIDT 12T MINDIAN VAVNN DY TION MNIPY
NIPY INT .OMVIPINT DIVWN PIANIN YDXDIN PNIPYN DY THIITN NYINND NMINN NVIWI NIPLY

PPYY TID PIN DY PHIX THNN DY DY NON NPIND NHHYN DY P KD NNV NN IT MINND /NP0 NPPVINY NTHDN1A DIYD
NPPPNY 592 PNINN DY ONPIN PIYI NIMIN NN YITH NHYNY dNIADN D PP NPNN NYTY 34 /NHYAY ;7N THN 1IN
NI2ND NWYI 12TN 1NN AN PYY 1IN MTHA YIAN [...] .09 ,NPTHN TN YT 299190 HW TI93 POY 59151 ,0INY PIn
1AW PHIN INKY ,NMNZIN-NXINT NANT PVINY NN TONNY W TWURIY,TINPIN NPXVIND NINDNI ,NNYY NPIN DY SNINNN
POVIPIT ,NPNIIN NINDIND DY DMINIPIIS MTIDY DXAVYH DI PNINN YD .DMVIAYIN DINNN YD GNNYNY 1IHNIN

JNIDIIN DY NIV DY MINNNN NIYINN 1IN NN, DD HNILI A8NDN PN DT .2 APYIN DO
NN PMYA 9.7.2004 0 (ICT) P18 »mIND»aN P10 M1 Yw (Advisory Opinion) N¥y»nn MyYT NN AN AT P9 Ny P
MY HRIY YT HY AW DXNVLYN YYD DY DTHYN PTN N1 YWIHTH DY .1DIIWVNHN NTHA DNIYW NOWNN > HY NIV NTI9NN

ICJ, Legal Consequences of the Construction of a Wall in the Occupied : (nyTn nNY 99-98 '09) D>WIAD DINVYD 1967

12333 P18Y IMINDIAN 11D A DY NYYHINRN YT N oY) Palestinian Territory, Advisory Opinion, 9 July 2004.
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2N Y95 9L NapwnN Yy DOIANN (popular sovereignty) Dyn NVOWI OY M N (Demos) TN
DN PTNN MNIN VPPN NN DY) DN PTINN ,OMY DN SNPIND ITOD NNAdN MNVIVN
IwN PIpY L(self-rulesself-governance) »xyn NOOYN T2T2 SVLIPTN PIPYN NN DOWNNNH

:99 Y2IPN NPVLINID NPNIIN NNDT I2T2 TINMINDAN MIAND 2(1) PYD2 PIY 11 N2

“Each State Party to the present Covenant undertakes to respect and to ensure
to all individuals within its territory and subject to its jurisdiction the rights
recognized in the present Covenant, without distinction of any kind, such as
race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status.”*®

NYNIN NP TPNINDPAN MNNKD 27-) 26 DXDOYDN 292 )PNYN NIPY NN DWW 1 PYD 1Y .26
Y 0oown H¥ npIdPn MM X 1 MYINN NOIX IPY DX 0 DXHPVIANN NI

DOVI92 PPOY TWYND NNDY NND NNN DY NNT ; DTNRN DY 171202 NYN GN 1T TINN NNYDY 1Oy 27
;TN MM ,NVMDY NITYUN N INRHD DOVIPHIT-ND DXOWIND IN Y NNIAPY DYO»YN
Sy MNINON NNPNA 27NN DINNYN DY DIANND NONMNN N T22) VAVN NA DY NP .NYOVYM

¥ nobnm XN MY 1950 DTRD 712D PYIN NP9 NYNNRND 7Y XY TR T19)” 901

DY GNRD MDY PR OMPAYY OMIRD NONN MNIPYY MTHINND INXI NN NNPOY NVHOY YT .28
12127 MNINDIAN VAYNN 29 DY NPNISYN NITHINN .TPNSY NITIND MDD DY D35 ) INN DY VYYD
NN N (NAPN NI M VION NN N 1PNV NN T DY) NPTHN NINDNI P2 YySannD
NM NINY TN NTNHOI OTRN MNIT 12T MNINDIAN VIVNI DT PIPY DY IMDYN .TPNIND NINNDNY
ONYY NN MIIN YW 98I0 7 APvIvIo) NPATIN NPT 7271 PMINPIN MNKRY 1 PYD NX
NINND DY XI12ND NIRD MON INRY (non-domination) 7NVDY TYN7-3 M2 MPN DY YY)
NP TYNRD P DOYHN NPND DTN 22 1DV PASY NPVLINID NPNIX NMDT 1272 THININDIAN
PNPIOT DY D NPVINDN ,NPNIIRN DIPNPIOT NN MY 19INI WHND DNY DIWINNDN DININN

5Y NRNN YN NPT D PIY L(1966-2 NINNY NNNAY) 271,31 N7 NPPTH) NPNIIN MDY 1272 MNP NN
.3.1.1992 D2 HNIW GPINY NDI NOM,18.8.1991 DA NMIN NN ,19.12.1966 DV MINND

YArticle 26: “All persons are equal before the law and are entitled without any discrimination to the equal protection
of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective
protection against discrimination on any ground such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status.”
Article 27: “In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such
minorities shall not be denied the right, in community with the other members of their group, to enjoy their own
culture, to profess and practise their own religion, or to use their own language.”
(1994) 133-132 ,94 (4)ON 779 ,)NVaN W /3 4931 4541/94 Y722 TOY NWNNAN NN MYYNT NMIWNIN NIPA NNT nomwn
SYPIAPN SNPN 13 INTYP 6698795 Y7311 P2 VAW IR IININD NOWIN NWY T #MNY TR TI9Y7 DY YN IPYY NON»NMN
LNTYP N3 :9N5) (2000) 258 (1)1 179 IR
9 Article 1: “All peoples have the right of self-determination. By virtue of that right they freely determine their
political status and freely pursue their economic, social and cultural development.”
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20 191m12907M NPYIYIN NPHIINN

023NN DINDN TV PIND 1 PYDY NNYTH PY0 N2 WY HPVIPINTI NYINIY DIYA NN OGN DYN PN
TYOIN NNYTI NN YD YIPY NNX NINN NXIAP DY NNIVNI 0NN DY INdYON NN NOTHN NN
DUV APNNN GX TONVIOND TOWN DPD IXND PNV NP2 THINOPN NN 1 PYD DY Ny apn
NOMWNN NTYND YNNY M0AYN 9PN NPYPN DIND — MVLIWNT NIYIN MYSNNI NDWNHN X DY
YR ,0INDN IO PIN AN NPINY L(NOMYNN DTYNN) VAVYNY PIN ,NPIND NTYNDY NDION NTYND
19INDY NNX TPINN NXIAPD IOWNN NN IN NPTHN NN NIV DI NPIN G PRY UN9N 19N
»avIn Y95 nYYON v Yy poann Npnn Yv We The People y2ma pan mnn oy p1vva
NPINN MXAPA IYTH TYND YD NN IMWYNN NPPON D YAIP IPNND .Y 19INA 7DPNIVIVN
NYIPN DY NMNT X 9Y05N5 NN NNND : DYD7TD MNWN NNNA YDD 7972 MPnn MmN ,nmv
NONMNN NOM NPIPOYN NPMINDN MSIAPH IN AD¥INN 1T NN NDIN IN NMDND NPOVINN
TPRIN DY MYWVIN PDNIIRND NOINX NPTH7 DD DY NN 7POYN TITN 989D 19N JON
595 NX 9¥N5 NN NWHAN 1Y (nation-state) MYNINVIIVN PIPPIND NPTIN” HY MONRIPN

JPNIIN DNPIN NN DIAVIND DININRD

.29

NODID 12101 498N MPINA NIAN 19%YD 1YY NVIDN DY NVIVNN NIVYIN HY 9PNNRNN PHYN ==

DYN DY IPNVDINN INTIIND 7ONIY XNIN 1PN PRYD NNAIN D) MW NDIIN DY NNIND IPNNHIN

MINHOY NOWN POND XNPIN NV 1NN ,DMNVDI DXDVY WP RIY . TION PIND 1 PYyDIY PNidN

TNRNY NITIND MITN DY IINIXIVIAN NIPIN DY POV NIND NN NPYII NP WIAD NVY IN/

2y SNRIYW NTN DY HIMAIN P2 ANINMDY THND WO DY 121 ,ONR DNV 12IVN MPVOOIN DYN KV

JON IMININND GPN 2D NIPTRN TINT MDLP1NON NWANN PAD MNINDIAN VIVNN MNIN 1

-XIN DXMDNN N MITIND YINOND TN D NPYN INYNN NPPON 2D PINN NDIDN DY IPNHN
21

OVNNN NAPHRN IS DT AWPNA LTZMDY MINTH INND MIMYD NIAND DYYY DMOONMTIVIV
L, WP MDY MIPTN ONIN ONY NOX D) DMNNN NN VO DV NPTHN NPINY X12NaYy

(LOVYNN MYNNNI MVIPINTI TORPRN NXYIIN) I8 MNP DY IWNINY DTN DIINRNN
: DAY

“Such values, as well as their legislative implications, should be left to the
ethical debates within society and ordinary democratic procedures, respecting
at the same time the country’s human rights and international
commitments...It is also of particular importance that the constitutional
legislator pays proper attention to the principle of friendly neighbourly

379

.30

20 «Recognizing that, in accordance with the Universal Declaration of Human Rights, the ideal of free human beings
enjoying civil and political freedom and freedom from fear and want can only be achieved if conditions are created

whereby everyone may enjoy his civil and political rights, as well as his economic, social and cultural rights.”

L1602, MPINT KN SDYD PNYY NI YW NP0awND NowHN v Apnnn >
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relations and avoids inclusion of extra-territorial elements and formulations
that may give rise to resentment among neighbouring states.”?

Sy DNYTN TONN2 NN NYNN YNN DINDN TIDY PIN DY NONMVNN DTN DY OLIVNN Y1 D)
.N9APNN KXY N NYSN NN HDIY 1100 MM YPNIVN PNIPY NA YN 1PAD TIDMN PN NYsn
T9Y 7PN I NTYNA OIPTN TONN NXDNN D) NNINY : NDIIN DY HVIVNN YY1 NN PNANY 19)
PONYN DY RYND MON»NN 7PN STIPN DIRDD NNV MONMNNN TXOY MINK MPINA O)

Zrping a1 N muyd XY NYYNN DTYNN DXNIINN 999 NYTHN YW MWD HY NN

PVIAPIIT DY NNYPD YNNI NPYONN NMIND DY NYIDNN MDWNY Y 71PN P AT 0) 9002
IWUPNA 7IPNIITRD MTIDN? XWYND MV NNY 2N NIN PPN DRI DINDND IO PN D ¥yap 1Y T
: INIYII MIYN VIVINN HY

NIVONNDD TONDTHN NPVINDN NNONN NX PIND NN TPNIIRD MTION DNNY

NN PINDY DIND IN NT DTN OY2 ,PNNX DY NPTHRN HYINI PNIVHYNI MMV

NPNX NPTHNIY M0 — DNPTHY OININNRD DD DY MO»YN Mamwin nvinn

NI TPNIIND N0 PN IPNY 2TDI0 VNN INT .NDND J9IND TINITN) NIDIVN)

NI .ADYONY) NV NMINIIN DY DDINN L,PNTNA POIPINTI 239999 9112 N8P DN9

N9V NI NN NDXN NN NNTPND NPTHN YV NTPOIN NDAN DI¥YD D) WIT)

Simnnmag
IRY DY PNPIND MNTN DX NN NPIN 2D OITYN DTRN NIMDT LAYNI MNNANM PNVOINN PO
TNPOY NDDINY Y1) IX NT ,OIND YPI DY TN 19IN X NNODN RIY ,I0WNN NNN NPNY MXIAPN
DYMANND DY NPIN NNPNA NDOV)Y YNO NPIN NN MXIAPN IRV NN TMINNK NP DY NVIOY)
951WN NNTIPN NRNN DY DOYYNN NNV IRHD MPIN 1172 5D21Y XN NNAND 2 21PN NT PR .OMIYT)
oy DYOVIANNIN D1VIPIAT DIDTY NMNIYRID) YNNI GPYN NPIND YW MMNY INITM 179570 VDN NN
NYNN .0MIWVINM DNNRAI/MNIAPN DO NN MY 1IN Y100 ,Demos-n NIpY DY ND»INn Neon
NNIAPN T NNX NP DY ONIAN PN DDA DY THNPIN NMINT N9 12YN NN NN NUPANn
MNT NP MIMN MYTN NPLIPIDT MPIN ,NIN DINYVLN SVLDIININNP NIPHND NN NOINY
92YN MYONDNY MNODMN MIVAY WINY DN TIN ,NIRND VPOND NN NONIVN NYTN NPNPIN

LT 92 HY NN HTINN NN TPRPMON-DITTN NPINA 2.0PNWIYN D1V M SONYY

“We, the people of South Africa, recognize the injustices of our past; honour
those who suffered for justice and freedom in our land [...]. Believe that
South Africa belongs to all who live in it, united in our diversity [...].”

31

.32

.33

ov?

(02: 06 NYwa ,16.7.2018) 20-N NDIIN ,NOMWNN NTYNN YW 19 o0 W >

.20 0y ,9ow5 13 wrn oy it

NN I TPNATNN 12T DX PYN DR N NN 7797 ,5wnY 9 300 PO P IND I N7 30 199D MINDNTH D P 2
DIPNMOIA D) NIN NVPONXITIDTIND 0PN P XY PO NPINT MVINN NDNPN TN DORPINND DIPIN
VIZUND NADNN 1D JPDTI NIIRD NXIN M 2 PYDA NPHN NPIND N2 /722532 03 75 .7MNMLIND M MY, NPHDPN
7. 0IN NI2VT NYNPN TNDAN NP, NININD NP - MNP
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DN DNMNM XYNN NN IPOY MIPNY POIPINT 1272 2DIND1AN YNIND DY NYTN PIA0N Ownd 70 .34
:TPNPIN MV NNIN NN NPND IMINX MIXIIAP DY NINPIND MINTN DY 19510

“Unlike older, classic constitutions, perhaps, constitutions today do not
necessarily reflect existing national polities or power relationships,
consolidating the victory and dominance of a particular class or ethnic group.
Instead, they are instruments to enhance national unity and territorial
integrity, defining or sharpening a national ideology, and developing a
collective agenda for social and political change—negotiated rather than
imposed.”26

9N MpIna »We The People” 2>99 MO X MIARNVA 121DV THIN ANOY 709 YW 1IpNn D) .35
MINN MNP NPTHN NN MNT DY 19 DY NODIANND NN DY MPTHA NONPINND MNIN 2D
DN D PINN NIN PYRIVN IWPND .NNX TPINN NXIIAP ST DY THOPNPIND MNTN DIDN MYSNHNI
NI YTYD2 I9IND OTIPN BYY DTN NN NEOM WX We The People 1201 monpn mint yaph

¥ D»Pn TIDIDM MININ YOWN DX TYNN DI TN NP MLIWN G132 1IN

MY TOVD NN DY IMNT IN 1951 APY PO PNV DINDN DMIPNI D PN 1IN .36
MY NYINN 0V .IYTPN DY NAPNN ,OWND INT .DMNIIRD P2 NINDOYNY 9271 92230 NOINN NXIAPD
% DY QN JONVTPNN DYN DY INDTH NN TPINTPNRY D NPIND XN WMIAPY N vpda ,Doywnn
NYP MMON NN ,D2TN MIAPYL .0 DNIAYN DN NPTHN NPODIVIIND DVNN DIWYY
NYIAPI 1Y NPIND DY X12N2 Y D>NNY TINIX DI0N NI, DAY .O0XNIIXR MIVY 3IND NDPINY

2 PNDD VNN NYMIPN DY MM

“Taking as the points of departure... the historical fact that Macedonia is
established as a national state of the Macedonian people, in which full
equality as citizens and permanent co-existence with the Macedonian people
is provided for Albanians, Turks, Vlachs, Romanies and other nationalities
living in the Republic of Macedonia.. 28

NONPN I MNP NITN O OXTADN ORPIMION DIVTN IXIMPND PIRPIIIND YNVDNN UM .37
YNRIV NWHL VPN INPININD We The People 01N .,y N9 115 N0 Nipinn H¥ nOv3on
19-N INRN OORPIVIRD 1POYN VAVNT N2 YT DY YN KN TR — DINDN TID> PIND 1 Pyon 5 71and —
NNNYY DOWNTN PTN OPDIN TAR NN MY OO DY 7292 MIAON NMOIVIIND DNMNNY 1D NN
DN P9 NMIXNN PON DPX OMNNYN 1D ¥ap WR Dred Scoft y»ya mYVIND MNVDNI

% INTERNATIONAL INSTITUTE FOR DEMOCRACY AND ELECTORAL ASSISTANCE, CONSTITUTION BUILDING PROCESSES
AND DEMOCRATIZATION 13 (Yash Ghai and Guido Galli Contributors, 2006), available at:
https://www.idea.int/sites/default/files/publications/constitution-building-processes-and-democratization.pdf.

%" Liav Orgad, The Preamble in Constitutional Interpretation, 8 INT’L J. CON L. 714, 716-7 (2010).
ANOYY PIOYPT IINN IR TINY MPIN Y¥ MINIINY 1PPDY SNTPNN NIPNN Y ; 7YTPNR NP9 NpIn Yv xann 2
.(2007) 79 N ©AYNN YINIY DY NIPNN Y0AVNT YTHYNI NPIND RN TINN
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https://www.idea.int/sites/default/files/publications/constitution-building-processes-and-democratization.pdf

AN M PT PO S myawn Z.mTayn qunn NN WX T2, NPRRIND MNNN YY DVP»ND
NOWNY GN DY ,PMOOUNN PIINNY INDSN DNITX NHNDNIA PN TINPINND 1PNV NYION
YNNTVTNN INVAY TY "INY TR TI9)7 DY 2P0 NON PNIPYN MYXNIN DIND NIOWNT IINKD NNPOYN
SV NMXINY 27NN (DINITIND) DXTDON DY DN DX 7PN T2 .NNTIPN NNRNDD DY MWD Y8NNN DN
»We the People” 912> XOANNN XNPIND NIPYNN PN DPNX DNV OIRPIIIND POYN VIVNN N3
TN NYHDI T52) NPIND DY MNNN NINNN NIMN YOI DNPN) DNTHIN DD OMIN 1D

*° M1Y Maw» NN TIPY DWA DMYPIPNN D9 19-0 NN

NITON PIPY INND X WIADY DINLY DY D) DN TPIRPMINRND NPIND DY SVDONINNPN VIIN
OV PON NN 0) N NRIN (DD DNNY) MDMAN INKD DNNLNN NI NPNPIND MNNNN
VD MATD) TIVO-27NIN NHPNDN INKRYD 19-71 RN PIDA WA IX INNDY NPNVITVI NPDIVIIND
rthe insular cases” Dwa DTN ,20-N NNXN NPXNN PTHOPDY HY NIIVA (D291 DRI P
PV )AYIM NOX DXNVY THYND MIVINND MONYIA YI1OND WIT SXPIMININRD PIYN LOVNN N2
4P>M DN TORPIIIND NPIND NIINN PPN NONYIAY ,INDM) NDNY MIYIIN MINYL POY 1N
NYRYA NYIINN 1IN 1P IONA YW NTYN P > N9R PT ORI TAND .PMNNY DNYAVIN NINOT
ININNY ONY2 NONXYN INYY QN ,97apna 09N ,7PON) 71PVHILVNN XM XN DY "o
T°ON2 DOVYNM ONPIININD DWNNN NTHY 27NN NVOYVIAY NPV DY NPIND DY NVMIVIND
DIIAND DY NIYYWI DMOYYNN NTHYY TV INSIDVONP-RIVDOPN POIONNNIP NOOVWIA 1NN MY
J(semi-civilized) N¥NNY-NNINNN NP DD NONYW NODIVIIND 1P TOVND MAVIN HY DPMIAINN
MYTNN NPODIVIIRD NOOIN TH NYOD >TD HINIIND MNNKD 2T MNIPY NOM) SWnNnin NIy
) ,0°1MO NPOWIIND NVYY PNN NMDIN PIPY D MYV [ TORPINRD NPV NINPIA
OV YTYOIN INYT NPOYD NN MYTN NPDIVIIND NN THYNY NMDT NPIWN 272 NVINNN

:20HOVNVY DY MMV, Brown LMWVN NW Y9Y .OINPN

“There seems to be no middle ground between this position and the doctrine
that, if their inhabitants do not become, immediately upon annexation,
citizens of the United States, their children thereafter born, whether savages
or civilized, are such, and entitled to all the rights, privileges and immunities
of citizens. If such be their status, the consequences will be extremely
serious. Indeed, it is doubtful if Congress would ever assent to the annexation
of territory upon the condition that its inhabitants, however foreign they may
be to our habits, traditions, and modes of life, shall become at once citizens of

.38

2 gcott v. Sandford, 60 U.S. 393, 15 L. Ed. 691 (1857), superseded (1868).

1293 IX INMDY DINLWN HY DN DX NNN ,DNINTIN , D NNWN 9Y NPINN 9NN SRS Dyvd We the people-a wimwn vy

Sarah H. Cleveland, Powers Inherent in Sovereignty: Indians, Aliens, Territories, and the :x7 270N 1 by

951w xwna nanano ; Nineteenth Century Origins of Plenary Power over Foreign Affairs, 81 TEX. L. REV. 1 (2002)
DY T LY, DMPIVIN HY DINKI DOPY NPTH SNVY MDY IPPOPH-17NIN NNNIN INKD DNPDIIN DIPIOPN YPIP-vya

Guadalupe T. Luna, Chicana/Chicano : 7,y "pow 170y 10°022¥ VOVNRN PN XT) HY NPVIYN MPIVPIT YW NV
.Land Tenure in the Agrarian Domain: On the Edge of a “Naked Knife”, 4 MICH. J. RACE & L. 39 (1998)

* Downes v. Bidwell, 182 U.S. 244 (1901).
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the United States.”*?

11NN PON KD TR 27NIND TOVN NOLWI TP IVND DY NTHYN ¥IPI TI0 DORNNA

“We are therefore of opinion that the Island of Porto Rico is a territory
appurtenant and belonging to the United States, but not a part of the United
States within the revenue clauses of the Constitution...”™

NYAN YPI DY NIPY W AN NOYVAY DALY MPOWN MPYOON AN N NP NN
220 MYOAN .10 NNYDY DY DXODINNN DOVDINNNP D231 NI TINRPIIDND MNIIND
DXNVLY P NINAN IPXTISN ,NPIND TIDNIAY OXRPIIOND DINTH NN MINDNY 71NN MININD
PIN2Y DOXMPNN BY IRNYNN NTTNNND DT PNIYDY) 27NIND PON DNY DINLYY 2'NIND DIINOYN

(79N DT DY PINIY NINY DY DINDD TYD?

NPT DY MR DMWY (NNIND NPTN IN) THINITRN DINDN NPTN HY NNDYA) DY NN D) PN T
) NPADN VIR TN TPNDIDAN TPV NNYNRIN OIIYN MNNDN YNV PIAY NNMPNT MINNRD
ON PIIN DMMIPNN DY DY 7PN IRIVND 120N YN 1Y NPIIAND INIVND OINNNIPN DTN
NOD NPTNHN D1 NV DN THY NIIRD JNAY) NPNIRD MPTHN 109N NPRNTVND MNTHN TN
NDD WAV  ,MOINN MY DINIMNY TI5 NOAN 1T 2T .DMINN MPTHD OINND 1DPYD Wip
SV PNV PIPY YWD .ONOYW NTOINN MPTHA DONRY 1097 ,1PVININITH MINKND N¥IAPY DIV
NN NN INNYD 9NN O TINA 5Iva D15 DTRNY? NNINN DY DDINY NPNINDN NP THN
MYNYN 5P NMYUN PIPY ,TOINND NINTHN NN 1PN M7 DNYN DY PN )0 DMNVN DY
P22 NPMIND-NNND THOVYN P2 : NITNN PPN NN NPO NORWYD N9 NYD NN .DIYTN NPVINI
YOI DY YD NITNN NNNXIY NN NYDP NPHYIVIND T INIIRD THYHNN PNNNI NY INNNN
DNYTN MK NON )ONIIND P NI TIXD NMIWA PINY NIV TINN KOV ,NNY DIND) DY 1D
* DOPIPN YO INNHNY MFIAPA 9 T YNV 23097 DVIRONDIP N .OIWN NINNA DOPYIPIN

N2IND NN AN P2 ,NYaP IWN 1983 Mwn NPPI9N DT DY "NWTNN NPINNY 1PN NADN NONT
N NPNRYIN MAYN Y 89 NPDAT YaPI MAY 1D ;NI TWUNI DTRN YV 17122 NNV NN T15Y
MOYI DOVIVN Y NPVLIIZIN MIAVA VIV NWUY» DXNNYN DY MDNN) ,TPNPIIINM TIININD
,00257 NN (population groups) NVINBN NONPN D NYIAP NPIND DY 100 'O TX .MM NPNHYI
AVHNN YAPI DIND YW PNVIIN NEWINND N> TWR "NYTNN NPINY-2 M3 . 0on»oRm DYNYIsN

:9517.8.1984 DN 554

.39

.40

41

% 1d., at 279-80.
*1d., at 287.

{2010 ,507% TTY DIIN) 448 NIVIYVION MNDS VIR TN >
% Republic of South Africa Constitution Act 110 of 1983 ACT, available at: https://law.wisc.edu/gls/cbsa2.pdf. See
also: Xia Jisheng, Evolution of South Africa's Racist Constitutions and the 1983 Constitution, 16(1) ISSUE: A

JOURNAL OF OPINION 18-23 (1987).

15


https://law.wisc.edu/gls/cbsa2.pdf

“Declares that the so-called ‘new constitution’ is contrary to the principles of
the Charter of the United Nations, that the results of the referendum of 2
November 1983 are of no validity whatsoever and that the enforcement of the
‘new constitution’ will further aggravate the already explosive situation
prevailing inside apartheid South Africa;

Convinced that the so-called ‘new constitution’ endorsed on 2 November
1983 by the exclusively white electorate in South Africa would continue the
process of denationalization of the indigenous African majority, depriving it
of all fundamental rights, and further entrench apartheid, transforming South
Africa into a country for ‘whites only’.”

17NN 2 1IN MNVDINN NONN ONPIN TID MYANN PIPY DX PYN DINDN TID> 7INY 1 Pyo
NP PNPIND MM DY NNYIP 191 ,7PDANN NOIR NIPYY NI NN NN PVINDN NDNPNIN
DY IMVN P routsiders”’-n onmy rpolitically in7-n omn Ny aph wAon Spwn nbya
APNVUN MIPY N WN9NI Y919 IR DINDD TIDY PINY T2 DN PN MY PR S/ n7 N rnrny
TN TINND NNPOYN IN YIPNY TION PIND 1 PYD DY NYNNND NYILN PNV MO ROV
,PINN X2 SVIADT IPOR YOMNMY IR INY DN SY NYIANN DY WYIN MIDINN NOIX NIPY NP TNI
NOINY 1D .NDINNIDN INY PR,V THITIIN MNP ONY PRINHKN NYANIY INNND NN
DV INTNI DNIY DTN T PNV NXIAPD NINND NIN ONIIN IPNRY 3 D) DINIIND NPTH NN
MY RDY T ,INKD (MONN MNIIR RYN NIN OX O)) YN IPRY DX PTND I NN 0Yn

D2 PN NI PIINN THNNY NN AWINN AWK GPIN MVN DDIAPN DTN

DY 2NN DINDN IO PIN INKROY 1IN ,7PYANN NODINRY YPNYN MNIPY NOINND 2NN INNY D35
TDIVOIND YV DXOIVIND NITHN INKD YaAP» IMYIONN DINNY OIPY 2NN YTID DINLNN
NOANNN NYDN NIPYN YN TARN 1TV PN DY ¥ Dwynd TIDN PN .DNY 91952 TOTN
SITNMY ORI T 5Y NN ROVINNDT INV-2IYTIN PNIPYN NIWUN 1T "INV TR TI19)” DY Nwana
Y5112 TIOMN PIND 7 PYD DY PN .THPTIMN NODIDIIND DY YONDIAN XD 19IND) PIYINI VININ
YVNTININ ONIPH NN NNY N2 DXAPWN NPWOHYM NMIYN MINIPN NIRIPY NIINN 272HWa MOMN
DYPNY MONDN NX YYD DINDN TIDY PIND 7 PYD ,0TIPN INDN .PPINKN NYTIN VN NMIPY DY
22PN NOIAZY MDD (MY TX T DY NNONNI WIANND DI1DOY) "OIND IN NT YPI DY DX
DD OYDP ,TITY” NAMNNN MNPIN TRYN DY ININD TIWD #THITIND MAYINNNY NN TN 7 PYD

STUNNA VNDY O (MY IPRY TI9)) 7NPTIN MAYHNN

INNND DIPN D32 PTIND NMOIVIIND NAIVY POV DY 5N 1 PYo DY DOIANNY YT TOWNN
2¥ )N MTY MINNVIIVN YNINY Y AMOMNIND LTI DMK P NIYD TYPm 1Y 7OV 0V
OINT) NAIWNN NTHA NINNND IMDIVOIND NPT DI 702927 DINNNIIN DINIVII DMAYN DAV

.42

43

44

% Laurence H. Tribe and Thomas K. Landry, Reflections on Constitution Making, 8 AM. U. J. INT’L L. & PoL’Y 627,

630 (1992-1993).
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“Democracies have :2°2n1 9291 127 .(DP¥0 MY insular cases-N DYDYV NOND DT
9937

borders and empires have frontiers.

M2 ,DTRN NMDT 12T MINDIAN VIYNIN MNIPY 12 DMIYN DY NOVIYNN NP NVOINNN DINPIN
DMVDINMNNPN PIMANND NN DINDN TID PIN DY INDDA NN DN ,0MVIPINT TIO> MINIPY
MNNND MY NORY 29D DTN IMDT DY DMOIIN NIMNIPYD NOINY 1 PYD HY OMYHM
970 PN AV 1 PYD HY ,DINDN PIN LOMIND NDMNNIY NONR M0 ,DO¥0 1IONNY NPNINDIAN
YAPN NXIN ;10 NXIND 1M PPN IPN MNINNA N ,NTYY NXIAPD NPAIYN NMDITIIND 2995 NYNY SNPIN
MVID NN OINIWIN ONPIND TTO2 NPVIASIN NOPVINIDN NDPNPN DY NITHINN TNXY NINN PIVP
DYINDININY DMIIRVY) ONIPIVIP DY DNINN JONR TN DINTH NIPYY DT YDOWPOPN
IN LYY AVIN ,NITND TYTH DX PA ,0I9N DY O0IUNN ITHYNI) YHNINVIIVN 1DPYI DINYPN
MOV NYNPA 92N NIN IYNRI XTI D35 DNMN NIN 722 T2 ,¥H120010 1T 19 DY 7NN avin”
29PN ONPIND ATON TIND,THPYYNI TPHRIVIONP ,NNVOY DY THYN T 91NN 10 Mpn)

;DINDD TIDY PIND 1 PYDN P DY DPX TPNN NIV NTIONN DN ,NITIN MINIPY
NINIPYY MV NNNNY DY DDIAN DN TAR U 1OV, PYD 1N D52 %IWN VIND DNV DN ,NXIN TIOM
D»NNN DMTONN DIPTIN ITIO? DYY 51NN PYD” NN NI,V TNND L1 PYD ION DD
ON” NN DTPN TION PINY NTINN D01 DY DIMYN 1THY XN PONA .O¥PYON N2

INIIRD MDD NI

45

.46

MNIINI NTI9D NN INITN N .1

PTHIA IR DININ TIO> PIN 2IPHVIVONP THYN DITIN’ DY DNINIIRD P 7D ¥y2IP DINDN TID PIN
95 79295 AMID) N1I2PDY DTN MLYY NNIND XN NPTHRNY 2D YAIP PIND 5 PYD TR NN IMN
LDONT DYDY THRYNY NI INX YTIN IORY D) NPHIVOVONP THYN DY PXIVIA NN NIN T
D299 NN PTHNY INIY NPTHRI TAN TIDY PIN PR D NTIVN NND GPIN MVN 0°9apn 01127

NN NIIND TPNPIN MDD DIND YPI DY PNV NN 2DINDN TAX TID? PIN PRI DXNITIND IR

NNPY P27 1IN MNPHVIVONP THDNI MNITNRD NOY P SMYNYN 5TIN OPP 2D ,WHTND 2IWN
ND NI NITR INPND ONMNND 2N NP THN DY THIRPIN MNT YIPN IO PN .NPX091 N OXPIN2
YDY02N YVIPINTN PNIPYN NN D9 NI DN RION 7292 NN NXIAPD ONMNND NOPVIPIT N1NIN 510

£ T2931T DYIN NDAID YAPY 2901 WP 101NN NI POYVY

“The citizen is the core unit of the constitutional order and of constitutional
identity. Both the imagined community that defines the nation and the one
that projects an identity on the constitutional order are anchored in the
citizen. The citizen is the constituent unit of the constitutional subject in all

.47

.48

%" SEYLA BENHABIB, ANOTHER COSMOPOLITANISM 33 (Oxford University Press, 2006).
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its multiple identities, chief among them, the who that makes the constitution,
the for whom it is made, and the to whom it is addressed. The citizen is at the
heart of modern constitutionalism and is the principle actor in birth,
deployment and continuing life. Most dramatically the French Revolution
transformed the king's subjects into citizens and equated, in theory if not in
fact, being human to being citizen as attested by the 1789 Declaration of the
Rights of Man and the Citizen. Similarly, though less explicitly because of
the profound incompatibility between the spirit of the Enlightenment and
slavery, the 'We the People' that gave itself the American Constitution in
1787 was made up of 'We the Citizens'.”*®

NN 9NN NYNXIN TONNN .DMVDDON DY AVIN T DXIHNN MW YSIN DINDD IO PN 9001 .49
MON 5y IDIN DN w1290 DNLY YR DNYPINN MMIRDIAN VIYNY TN DPYY TPAPIND NN
NN N9NN MYNIWN NPINNY XIN DU S9NNNPN 79NN L. npinn mmy nunxy vinTs wadn
9PN MVYN DXYAPN DTN DD DITYI ON T ,DTNHYNID INYII TN D2 GX DIPHY NYPY NNNY
2wNNN2” >0 HPRNIN TIY PRIV TIID VAW YIP HUNY TO INNI DT TNTHY 1TV NINY
NN YaP NDYD MDY NPY NN DYTAND — OIPY> DXAVIND DIOWIT 11D YAVIN DY ThHN OTHYNa

£ )RIN9 LAWN PN PIY IMKD 7. HNIWY NN INKD PWA

VN NINY OND VAP NDYOY PO DYND NYPA PN WD WATY AURDY
SV DMYN NNIYIY — NONX DXIAVIN DY YTINMN DIANNI AWNNND POY , 0001 NI
,DMPINN DIPNY NPIN NPAY DY DN — THYN N2 DIAPY DIVUPINI IRIWD 1INV M
12 OIMPHN OM — 12 nbu DMN NM DN X om’vbw — T NLYIAYTONVY S
“1oow qwna NYNPY NNowN »n
NN DXVYANY NMNIINRA YIN DY OMIDIRD MNIPY MO OTRN NMDT 1272 NPNINDIAN NNND .50
,1965 ,7Y1N MIYOND DY MMNINN YD MY 1272 TININDAN MINND .ANYD MNIIRD MIWN

99 (3)1 PYDI NYDIP ,NY TN ORIW NOTNHY

MPTH SV PIN-NMRMN INWID J9INT YNAD WD 112 KD N MINNL 12T DWW
PON MIXNN INMIRY T252) ,NMINIRND IN MINVIN L, NPNIND PRYY MINKND MOya
7.0 NPNIND 2975 MO

MY PN 9321 NT N DIND YPI DY MYAND PR D ¥y MNNX NMIND (4)5 PYD PPINAD 1PINDY .51
ININD

(VO 12 NINIIND MIDINN NOINX PNIPY NN 5 PYDI NYIP 1997 MWD MNITND NIRINPNN MINND .52

% ROSENFELD, IDENTITY, supra note 1, at 211.
.99-98 1092 ,2o¥0 15 W11, PTND YNINDAN PTN N DY NXYHHN INYT mm
“It is forbidden to compel the inhabitants of occupled territory to swear :¥23p 1907 Mwn NN NRPNY 45 Pyo *
.(13.09.2017 ,)2)2 DDHD) DN AW /3 NOYY 1N 7803/06 Y2 : Ty WX .allegiance to the hostlle Power
(14.3.2017 ,0>7)NN2 DDNY) BN IV /) PRNIN TaY 3268/14 mvv
AN VAWM HY 1T PO 28 1D D\v
29N VNVN HYIPT vogb 19 09 ,0v *
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“The rules of a State Party on nationality shall not contain distinctions or
include any practice which amount to discrimination on the grounds of sex,
religion, race, colour or national or ethnic origin. 2 Each State Party shall be
guided by the principle of non-discrimination between its nationals, whether
they are nationals by birth or have acquired its nationality subsequently.”

DYTYNI VIPID TOIRYI NN IPTHY MINYY 27 PYDI NYDP DTN NMNY TINPINND NIIND .53
12109 Y9N VIPIY NY IN NINT DY, 011N IN NHNDN NPNA NMINNI NPNNI MNITN NN D920
: PYON PYHAY .NMINIINRD MO DY DIND MDD NN NI NYAN NIPN D92 NN Y DY

“1. In time of war, public danger, or other emergency that threatens the
independence or security of a State Party, it may take measures derogating
from its obligations under the present Convention to the extent and for the
period of time strictly required by the exigencies of the situation, provided
that such measures are not inconsistent with its other obligations under
international law and do not involve discrimination on the ground of race,
color, sex, language, religion, or social origin.

2. The foregoing provision does not authorize any suspension of the
following articles: Article 3 (Right to Juridical Personality), Article 4 (Right
to Life), Article 5 (Right to Humane Treatment), Article 6 (Freedom from
Slavery), Article 9 (Freedom from Ex Post Facto Laws), Article 12 (Freedom
of Conscience and Religion), Article 17 (Rights of the Family), Article 18
(Right to a Name), Article 19 (Rights of the Child), Article 20 (Right to
Nationality), and Article 23 (Right to Participate in Government), or of the

judicial guarantees essential for the protection of such rights.” (emphasis
added).

£ Y2PY DTN NP ORPIION-PIN PTN M2 YW NPOPD9 %D PIYd M IWPNa .54

“It is generally accepted today that nationality is an inherent right of all
human beings. Not only is nationality the basic requirement for the exercise
of political rights, it also has an important bearing on the individual's legal
capacity. Thus, despite the fact that it is traditionally accepted that the
conferral and recognition of nationality are matters for each State to decide,
contemporary developments indicate that international law does impose
certain limits on the broad powers enjoyed by the State in that area and that
the manner in which States regulate matters bearing on nationality cannot
today be deemed to be within their sole jurisdiction; those powers of the State
are also circumscribed by their obligations to ensure the full protection of
human rights. The classical doctrinal position, which viewed nationality as an
attribute granted by the State to its subjects, has gradually evolved to the
point that nationality is today perceived as involving the jurisdiction of the
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State as well as human rights issues.”**

TIOY PIN YTYDIN NOYN LIONY ;TID MOT XN MNNRN JPOYN VAVYNN M DY NPIOAN 190 D)
) (NNYWDT YOIX PNYD MATD) THITININ NPOIVIIRD DY MNINND DONPIN ONNNA DININ
L(NNWIDT IOIN PNYD M) MAYN NMDIYIIND DY ,DONT DOYAPIN DXNNNI ,MNITND ONMNNY
PIY .NMINIIND OINNA MHNN YDA DY NDIDI MINAN INMNY PTNRN->DOVPOPRN PN DY DX 10N
NIMIRY INPNAD IRVIN NN TYND DINT NPN PT TINPIND NNIND D TAON NNINRD 1YY YPON
AW SOIPINT TID YN MINIRD THYN DX PTONY NTYPHIY NPIND MYSNHNI NHYIN NPND

£33 119N VAVYNN N YaP PINIIN PV

1YI9NY 15 Y220 ,NNNTY ONINDIAN VIVYNIA HNIPN TD .TID MIT NN MNIND

DTN 95 9D ¥2I1P DTRN NMIOT 9272 1948 MHIVN MITNINNDD NMININD DY NPDDIININD

90N DY THYNN DINNY 92T MTMRNDT MNIND TININ TV INT .NINIIND INIT

,INTIN OTRND DVWH ,0MDNDN DHMDL NN 8 )02 NYIP ,1961 MW MNINN

Ma7 MPTHN HY VIYNI D) DAIPN T .MNIIN DI ION IMVYD >TD To2 M ONX

(1868 MWN) 14 NP N 1 PYD ,NNNTY IR .TPNPIN MITD MNIIND DX WIAPY

,TID PIN2 T1AD HY DIPND MNIIRD NNIT XD DRI D GN) .1PIAN-NMININ NPIND

N7°N2N MY TIDN NNV DIV AN P, TIDN NPT DY NN NI YD PAD PN

VNN TPONPN MY DI DY NN NN T .PVIPINTN NNNIY NINNY ,NDIDY

5P S TING DTN NG UOND NON ,NT 9H92 MNNNRM ,TID> MDY YN

MNIIX NDPOVA 1IN DP DV 1NI-)2) ,NINK NYN9N D>TAND ,MINITX NDOPOVA 11mIN

N2 NINIIND DY TA2IN THYHN .NINIIN DI I0ND NN MNNNX I YWY DTN NN

*1.0oyn LOYNI GX NV IPY
NNPOY DY DXODIANN NMINIIN NTION PIDDN DY WIANND DI PN I DINDN TID> PIN MY [ 1ON
2109 YN MPY PIA NPINA MIN ANNDN NWIYN P2 DINY 5720 DIP ,NINT DY DT DY NN
TAYRN DY IMDYN POVAVNN NN DPIND DY DN THYND qoNa DY NN ,NPPUPI9]
NNNY 1 NI NIINN DY DMVIDIBN DMNIIND DXIDNN NN TTNN D) NINY TI2 NPHVVONPN
MNNRND DY ONIANND VNN D NYHTN Margaret Somers NTMYNN .NIINND TN TIONY NPN
225 VYN TN NMANN NPYN DNNY PAY DA NIAND TN DXVINN PAY DN NX NPINA YIPN
YDI2197 VN NNV PN IRNIY PP PON NPN,NNTHN DY NPDVPIPN MNP NRIPNN PON
N999M NN NP IPN MNNRD DY NPIPOYN MIVHNN NNX ,NNYLY PV [ MNIIND DY
N9 ¥.npInn NN DY DINIINA NP NN DA THINN DVI9N Pa (attachment and inclusion)
the right to ) N1121Y RO NPNO MDD MNINND MDD HY PNVDNIN NMDWN NNNANT NIPNA

17772 DTN 7NV TINA (have rights

MIPYR 032N NPXAN ; HNTINA NN P9 MDD PINY 1 PYD P SOINPN WP D ,qoNa

.55

.56

.57

* Inter-American Court on Human Rights, Advisory Opinion, 'Amendments to the Naturalisation Provision of the

Constitution of Costa Rica’, paras. 32-5; text in 5 HRLJ 1984

(1996) 18 (2)3779 ,0%391 9V /3 INAYN 2757/96Y73a **
.21-22 ya ,pw ¥
*" MARGARET SOMERS, GENEALOGIES OF CITIZENSHIP: MARKETS, STATELESSNESS, AND THE RIGHT TO HAVE RIGHTS

6-7 (Cambridge University Press, 2008).
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OV DMINND MIMAND TID> DY NPTNA TNSYN NITIND MITN DINAN YT DY POVIPINTN ONTH
JOIND ,MNIINY MDD DN NPOIPN YN PV 1YY PTYDA 1IN TN IDIVOIND
,M2INON NPINA YONNTID MV DN TNV NINXD NN NIDIVIIND DY MNIIND THYHN NN MDY
,INYT AWPNA .DYPNAN DONPIN DIMIAND NYYA MOT N )T MDY N0 DIYN IWNRD NNT 9D
OV NPIND PIYI NYT NN NN (PN MIDINI) VAVNN MYSNNI VIPINTY TINIVND MM

: DYNIN DTN NN MNNN

“...The Preamble has been written in the name of ‘we the members of the
Hungarian nation’, intimating that members of the ‘nationalities living with
us’ are not part of the people behind the enactment of the Constitution. The
Constitution should be seen as the result of the democratic will-formation of
the country’s citizens as a whole, and not only of the dominant ethnic group.
Therefore, the language used could/should have been more inclusive (such
as, for example ‘We, citizens of Hungary...”). It is, again essential, that a
comprehensive approach is favoured in the context of the interpretation of the
constitutional provisions.”48

TV PINT GPAVYN 92TV 295, MNIIRD MDDNI MIPHIVIVONP NTIN ,TYNNA INIAPY 19D
ININDIAN LIYN Y9 DY DXVHNINN DINDINN ITHA NDIDY ,0ININ

MNPXIVIVDNP JOIN NOXIN NIN T, OXTINN TAVN NINIX I YAIP RO DINDN TID> PN ) 2 N
S NNNPOY DY NIYVIY MINN-NIITPN NN DY DXODIANN MNITNI MINND NTIONN P9DDN NN
DTN NOOYIIND

.58

.59

NINPN MNITN I3 NITNI NOY 2320¥3 NTIDN INIVN .N

NNY NPT TIVN OTPN WX NION PIN .ONMD PN IR NPNDP NMMDT Y DINDD TID> PN
NYVIAND MNINDIN VIWN 9 DY HNIY NPTH HY NMAINNH POVITND DHYNNI , NP2 NIDIVIIND
DTN MONMNNN .NTOM VNI NTHYN ORI MIAYN NODIVIIND DY NPDPN PNMIOT NN

P29V NAYN THYN NN TN RPNTY 4 YDA NY DININ TID? PIN MWD NPOIVIIND

YTIPN OYN DY NPNVDNN NPMAIND L, NPNTH PAPIDT YN NN NVIN TION PIND 1 PYD
,TRN OXT ,NPTNRN DY : OO NPTHN ODND 220 MINNN YIP TION PINY 2 PYD ;DX
NNAWI NIV NAYN THYN NN YAIP 4 PYD ; NN PINPNY-N,NPTHN 9N 0NPN NYIY NINN
MY NXIN YN MON D YIP 8 PYD ;7 TNMPNY THYN NAWN NAYD PIYN TR NPTHN DY MNYIN
10 PYO ; NNTNI DNV NI MDD NI M DYI MINNNYN DY DY PION 9 PYD ; N1TNI W)
TION PIND (D)6 PYD Q0N .NNTHN DY DONIAPN DNNNN 30D #ONRIY YTVINY NAVIN]” DX YIIP

.60

.61

*® The European Commission for Democracy through Law (Venice Commission), Opinion no. 621/2011: On the
New Constitution of Hungary — Adopted by the Venice Commission at its 87" Plenary Session 9 (20 June, 2011),

available at: http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2011)016-€.
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SN N

DYN NIN DT TN NYN PIND OINDN TID> PIN DY IMPNHP NINANND NHORD 9109070
MY NNPIYY MWD NPDIVIIND DY NIXIDP NIDT NI PIN 1IN TIDN PINY 1TV P DOPNYN
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IUMNY MAIYN DAY TRYNN YN DXTHN IO PINY A1721¥2 D) NON ,NTNPHD NN YN VD
PN NOAPY 92w MWD NTHYI INPIDIN TIVD ONX DY MININ NPPVPION DY NIN-NT NTHYN NN
9N 7201V 9D ,DIMD WTND TN PIN NPIIDP NI NOYD DIVINN DXPYDN To2 . TN

SONIYIN PIND DTN DTRN NDT 9272 ONINDIAN VOVNN NN

TININD NXIAPD MOV)DN PP DONYA NN NP DTN VIVN DY NPHDP NIDTY NOYA NN
79N NN ,)2 199 ; (DT DMINN,DHY0I) NMY MNT VDY D) NX51ON DMTINY DIMINND NOYI
LDOWVYTRN TIPMMPN MIAIY,N%Y MNTM NNV ,NMIIN NN IDYY DM N NP HY MV

DYTIN DMNINDN DOVWNN I ION NI VIV HRIY DAY NI )TN TN 2D PIND 1wN
JTHYN DX T259 NI2ANN NN ROV DRIY NPT DY 19D .02 PON 19IN INN2

T92) AW THYNI-N INY MIN) RINY 7TNVPND TRYN” NdXIAIYN NIV PNIYND wpan nyd TN Pin
POYN TNPHRNY TRYNRN ONYON VN O) NITM TINNRD NTINN VDN NX PN 1NN
072 N2 O IPN TR TA92 TOONITPDTINRD NN NPPLPIN NNAIWYN NIV YINIWY MIVIN
DV INPIPN 95 Y0AVNN AXNT TN NN NAYN DY NTHRYN NYNAN .VIVININ DY INAYI IXIDPN
OV ) THYN IR TN INIYIN TONN 27D 82 YO0 NYI THYN NN NAYD PN 12 DN PN

PRV MAYd NIV NI2YN

9 DY NN NAYN DY NN MDWIAN THYNN DX NOIVN MNWDD NN NYAPI KD O2WN 1D WXYTY
N9WN NODINA YW , 7190 27AN-9N 1YY ) NYNTY PAIYa Swnb IO INsyINa Tonn 1279 82 v
NNTY P2 DXOVNVN DY 2172 NPNYN NYAPNN ,MIANYI NPDIPH NPMIYIL IMNDY VIV DY NN
MIPY DIV TINN IRXIND ¥IND IN2 (TN HIININD) P2 NOWIN . PYN VNVYN DY VIVNN NYT NNWY
TRYNN NN DDWY Y5210 11N INIYINIA THNN I2TY 82 YO0 29D MIAIYN DV NTNYNID WP RIDY 1PNV
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DIV-NT NTRYN DX OOWN INYRIDY NPIIYN DAY DY NTHYNI YNS DINDD TIDY PIN )0 D N .67
19V 1DINY 19INA NP2V DAY NN PIND NN 1T XD NPIYIN D92 DINN INIVII MW Trynn)
MY PAY NYIVIN NPPVPION P2 ,DOYY NNV O IR ONRVIN NTHRYN DY TNN MPa
YNAY YT NT PYDI NNNA PR D TION PIND (N4 PYDIY NYIAPN .DINY I DMP NPXIVIVONPN
NPOVPIAN NN MININD DN NIN 7NT TID-PIN DY INDNN MY MIAIYN NAYY S5¥197 NIV Tnyna
2NN POOY NN NN NPNYOWI NONY

NNNN MMM 0N YD OMNT ,DMNVDN ,0PMIAIN DMMANNA NN THPNPIND M PIYY .68

INOPIND VW MXIAP DINITIN D¥INDN NN ,D%NN ,NNNN 333 NIINN ON I TININT TIDNN I8N

N2 72 NO DNNX ON 2D NNAPN DYDY 901 NIV ONA NIIN OX IYRYN |, TPNPIND M3 N7
MY I ,DIMN DN

“In other cases the exclusion may not be total, but the identitarian problem
remains, even if in a somewhat attenuated form. Thus, for example, in a
multinational state divided along religious lines, there may be ample room for
coexistence among the majority and minority religions. There may even be
extensive religious tolerance enshrined in the constitutions and permeating
the social and political ethos. Nevertheless, certain indicia of dominance
linked to the majority religion may be inevitable, thus causing members of
minority religions to be lacking in significant aspects of differentiated
citizenship. For instance, if national holidays, the weekly day of rest,
prominent public symbols and dominant, officially promoted standards of
public symbols morality all derive from the majority religion, then the citizen
belonging to a minority religion may well feel somewhat alienated from self-
image projected by the polity as the whole. It would not be surprising,
therefore, for that citizen to conclude that she does not enjoy the full
citizenship that is endowed upon the members of the majority religion.”*

PPN IX MY NPVIPINT MPTH MNID DTN NMDT 12T MINDMAN LIVNHN MNNINN NN .69
P IND PN .ONA DMIMNNNN DM TN OMINNI OMNIND DOV DY MAYD NN IPIVIY 19N
11 Y990 N2 TONVIAND OPD MINN 1996 MW MINIY NPXIAN DT NPIN ION MTIN OP PoN
L1 DY DOVIWN THYN 1R MAY HW TN THNN YIDWI 1190 TINN NPHYY MOy
VNI NN TN NPNAIKM TPDNINRD 1PN NPNYWIN MOVN 7D ¥ap) 1982 NMHva NIMOY NP NPINA
MNOY PNTPN NPINT *2; NTIPA NMIPDIYIIND Y9910 20%-2 DINNNN P>INP HNNI TPNIIXN MNT
1913 INND TN .TPNYIN NOWN KON THINTPNN NN 73 ¥aPI OXNIIRN NHPNDHN DD MINK 1991 mva
1994 Mwn 192 NPIN °%; 12N D1NN DOVIPN HYW MADN NPHYI MAY NPDIMN NPINN PN

* ROSENFELD, IDENTITY, supra note 1, at 228.

S. AFR. CONST., 1996, ch. 1, § 6. : npINY 6 Pyo **
%2 Canadian Charter of Rights and Freedoms §16, Part | of the Constitution Act, 1982, being Schedule B to the
Canada Act, 1982, c. 11 (U.K.)
*% YCTAB HA PEIYBJINKA MAKEJJOHUIA [CONSTITUTION] Nov. 17, 1991, amend. V, §§ 1-2 (Maced.)
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“It is possible that everything we want to say about the dignity of a people
could by some heroic effort of analysis be reduced in the end to an account of
the massive contribution that a given community makes to sustaining the
dignity of its individual members. But it is also possible a people qua
community has a human importance in terms of culture, identity, destiny that
goes beyond what is severally or cumulatively good for the human
individuals that it comprises, an importance that cannot be characterized
except in communal terms. It is possible that even though groups are in the
end nothing but composites of individuals, yet there is something in the group
as such that has importance in itself. We should be ready to give the best
account we can of this something, if it exists, and it may be impossible to do
so without characterizing it in dignitary terms.”

,DMNN DXV DY DN NIONN DX INNINN ININIIAN VIVYNA TIADD MDA NIONN NN .72
NPT NPPINDIAN MINND 27 PYDI DX DOOVWN DY NNNN NIDNN NIONN .OPNYD ,OPIIND
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DNTA PXINNY ,OMIAIN X OPPY MN NX NONX DOVIWND DIPNYNN DTN

DINND 02NN OY XANS2 ,0NvO2 wnunvnd I I8N Sy v
SONNIPIY

DOVIVIN T TPYON MNOIN NMVIANDY IMNY NN PODD NMNANT MPTHN DY NYVINN NPVININ NINN .73

41994 CoNsT. art. 1-5 (Belg.)

> BUNDESVERFASSUNG [BV] [CONSTITUTION] Apr. 18, 1999, SR 101, art. 4, 20, (Switz.).

8 WM 199-2%AN Y5 N9 /3 AYRTY Y731 DI INT ;(1999) 128 (2)3) 779 ,PARD /3 3890 12/99 Y7322 PYN VWA NP N >
P72 ROWVIN DY INYT NNND 25 109 00

> Jeremy Waldron, The Dignity of Groups, 2008 ACTA JURIDICA 66, 83 (2008).
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“The Parties undertake not to interfere with the right of persons belonging to
national minorities to establish and maintain free and peaceful contacts across
frontiers with persons lawfully staying in other States, in particular those with
whom they share an ethnic, cultural, linguistic or religious identity, or a
common cultural heritage.”
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NN YINY OTI DY DIYNNN PIDD MIVIND NN NPTHN DY DOVN GN NT PYD .NVOVYN 1IN
5¢ DMOT NN 13 PYDI NYIP NIION NMIN,90N 21991 DXV SY MNT MAINN 1Y NPYY
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19 T¥ HNIW IPTHY NPT NPNIIN, NI NPINY NIINY 15 PYD NN DI 1T WP NI N >
%% «1. Indigenous peoples and individuals have the right not to be subjected to forced assimilation or destruction of

their culture.”
2. States shall provide effective mechanisms for prevention of, and redress for:

(a) Any action which has the aim or effect of depriving them of their integrity as distinct peoples, or of their cultural

values or ethnic identities;
(b) Any action which has the aim or effect of dispossessing them of their lands, territories or resources;

(c) Any form of forced population transfer which has the aim or effect of violating or undermining any of their right;
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(d) Any form off forced assimilation or integration;
(e) Any form of propaganda designed to promote or incite racial or ethnic discrimination directed against them.”
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“For the proponents of this Basic Law it offers a legitimating principle for the
subordination of another people with which they hope the majority of the
Jewish voters would identify. The new law is therefore also part of a series of
statutes that have extended the authority of the Knesset to the occupied
territories (as exemplified by the “Regularization Law”) and thereby attempts
to “regulate” the formally temporary and exceptional military rule over the
occupied West Bank.”"
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® Eyal Benvenisty & Doreen Lustig, We the Jewish People — 4 deep Look into Isreal’s new law, JUST SECURITY
(July 24, 2018), available at: https://www.justsecurity.org/59632/israel-nationality-jewish-state-law/
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Israel Land Administration et al (2002), in which it ruled that State land
should not be allocated on the basis of any discriminatory criteria or to a
specific sector. It notes that the Israel Land Administration, as a result, has
adopted new admission criteria for all applicants. It remains concerned,
however, that the condition that applicants must be “suitable to a small
communal regime” may allow, in practice, for the exclusion of Arab Israeli
citizens from some State-controlled land. (Articles 2, 3 and 5 (d) and (e) of
the Convention)

The Committee recommends that the State party take all measures to
ensure that State land is allocated without discrimination, direct or
indirect, based on race, colour, descent, or national or ethnic origin. The
State party should assess the si%nificance and impact of the social
suitability criterion in this regard."®

IUPNN NINRT DN DYAM NNPIA DNNHD NPMIIM NPNIAN ,NPYIYI DM NTYNN )0 md 105
NYN DANY DIWN TITIMN NMNIDIDM HNIVID NNMPN 1PN PN DMINSN DXAND NTHN NIV Pa
ST MAYONN DIPPY TITY” ©Y02 DY DO

“(11) The Committee notes with grave concern that the Status Law of 1952
authorizes the World Zionist Organization/Jewish Agency and its
subsidiaries, including the Jewish National Fund, to control most of the land
in Israel, since these institutions are chartered to benefit Jews exclusively.
Despite the fact that the institutions are chartered under private law, the State
of Israel nevertheless has a decisive influence on their policies and thus
remains responsible for their activities. A State party cannot divest itself of its
obligations under the Covenant by privatizing governmental functions. The
Committee takes the view that large-scale and systematic confiscation of
Palestinian land and property by the State and the transfer of that
property to these agencies constitute an institutionalized form of
discrimination because these agencies by definition would deny the use of
these properties to non-Jews. Thus, these practices constitute a breach of
Israel’s obligations under the Covenant.

[...]

(35) The Committee urges the State party to review the status of its
relationship with the World Zionist Organization/Jewish Agency and its

8 UN Committee on the Elimination of Racial Discrimination (CERD), Concluding Observations of the Committee
on the Elimination of Racial Discrimination: Israel, para. 23, 14 June 2007, CERD/C/ISR/CO/13, available at:
http://www.refworld.org/docid/467bc5902.html.

:3.4.2012 DY DTYND ANPON N 1
UN Committee on the Elimination of Racial Discrimination (CERD), Concluding Observations of the Committee on
the Elimination of Racial Discrimination: Israel, para. 11 and 15, 3 April 2012, CERD/C/ISR/CQO/14-16, available
at: http://www.refworld.org/docid/506189622.html.
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subsidiaries, including the Jewish National Fund, with a view to remedying
the problems identified in paragraph 11 above.”®’
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UN Human Rights Committee (HRC), UN Human Rights Committee: Concluding Observations: Israel, 18 August
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“In this Convention, the term ‘racial discrimination’ shall mean any
distinction, exclusion, restriction or preference based on race, colour, descent,
or national or ethnic origin which has the purpose or effect of nullifying or
impairing the recognition, enjoyment or exercise, on an equal footing, of
human rights and fundamental freedoms in the political, economic, social,
cultural or any other field of public life.”

20 1NN YIPN NN ININD 26 PYDA INYNWND 7PYINN NN PNIPY D) 1NIMIYY M09 10 MO

“All persons are equal before the law and are entitled without any
discrimination to the equal protection of the law. In this respect, the law shall
prohibit any discrimination and guarantee to all persons equal and effective
protection against discrimination on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth or other status.”

NDT DY INITY NYNN DN IWYND DMIIYN DONIRI MYNIN DY NPDONN MIIVXNN 90N
SV VINYRN PNPYI INPI O1DIDIAN DONN MNYINL TIADD) PYON NDIXY NMIDTA MY XLINHN
YNVLDINN PONN NN NN OIMYN .(domination) NVYYY YTI0 NYINN NPNN ININX NNPDY
PN IMOTIPNRY R NNYT 1PIN DY TPNPIND MNTN IR WINY 02y M1 NPT DY H0avnNn
STIVND DD DOM MNPIND )12V, T DY) ,DINDN D>

PV DOYI RY DIAYN NPTHN INIIN TN 7PD9NY NINNI NPTHN NMINTA 20NN NN VIV

MOaNY TN DY N VIDOWN IMIRT DX WA NNPO2 INNND DNXR XD IYUR NMYN DIND YT
PIN NPOPN NN GPIN MVN DVAPN DN NYD TN 1998 MV NN XD N¥IW DTN DINN .PTNID
:93 1998 MHWN NPNNPON NIAND NPMAIN NPNIAN ,NPHIDI MNDD NTYNN HWNY T2 .0INDN TID?

“The Committee expresses concern that excessive emphasis upon the State
as a “Jewish State” encourages discrimination and accords a second-class
status to its non-Jewish citizens. The Committee notes with concern that
the Government of Israel does not accord equal rights to its Arab
citizens, although they comprise over 19 per cent of the total population.
This discriminatory attitude is apparent in the lower standard of living of
Israeli Arabs as a result, inter alia, of lack of access to housing, water,
electricity and health care and their lower level of education. The Committee
also notes with concern that despite the fact that the Arabic language has
official status in law, it is not given equal importance in practice.”103

133

134

.135

183 UN Committee on Economic, Social and Cultural Rights (CESCR), UN Committee on Economic, Social
Cultural Rights: Concluding Observations: Israel, 4 December 1998, E/C.12/1/Add.27, available
http://www.refworld.org/docid/3f6¢ch4367.html.
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NI NN DYPN IV NNN NN .APTNHN DY TIDMN 1IN NI ,7D21D VAVWNN-55 55 SV >UNN
IEmapmTn 20wnn YY TN STINYN

PIPY2 DY) D DYDY PLIPIRT VYN DI DY NVPPD TIDY ININ NN 7PYINN NOONX NPy .156
S PIY 29N NOVOYN DY IV JPNVYNIY T NI1IN) MM PN DY DY YN NN 1PNV
M6 29990 IR DTNNNDA DPNIIND DMITONDI 172N NN TPNWA NI

AN NN /PIND 292 DNV D107 PIPY” 1OW .PIND 92 )PNY PR MOINN NONX NPy o1 157
MBYN DN XY DTN NI INWA DTRD IR INY MONMNN IMNMD ,PINN NVOY PN Hod
VAN ,DNOY ,0NT 092 , 00 PNNAWNN DDINMY XNIINN DTHYN NI ,0TN-7I1 DY DNV DIMINNID
Moy oy

QNP TPV YPI DY TIAOM PDONN MOIN MNIPYL DINDN IO PIN IN»NY NYNIN 30D M 158

INPNA TA2IN VAVNT M DY IMIAIYNN NN MPITIN IV P20 NITIN MDA NON MIYNAVD

NMDTA NDITIN MYNON MV NND GPIN MY OWAPN DTN .NVIWN DY PYINM DOIN

DY DYPN DNY JIN N MIAIWNN OX DY NNYNN .51 IO PN JND 0PN 0PN NN
SHON MMIPY

INPNA DINDN IO PIN NN NPPINYI NNIDNDN NXIN NINDNN MYIN D NYV> DIMYN , 7190 .159

2y INM PYANN MOXNX ,NNYN NDOYY 1272 MNIPY JWRID) NVIWN DY TIDN NINIPY DX KNV

YT DY PINY ININN NN DNIN NP2 NPIOPTN NONN NN PIXTIN PIT NIPND DY 1230 MO

Y DXDN MNKX NN VIVINY NPTHN DY TOOIPINTI MNTN N NN D27 NI NN INOVIN
285mmInn nann

oY NMOND DY D) NYAVN DTNRN NMDT 2T MNINDPIAN LAVYNN DY NMNNINND ;T NINY 160
MIINDIAN VAVNN KW NMINNONNY P2 (ANT) NOWIN DNYNN NN P32 PROYI .NINOHN MVYIN
1Y2192 TID? YPIN PPIND NOION DY MINON DY NNPP DIY DY WAVUNN XYNI DTRND NMOT 7272
NMINNONNN NNMN DT NYN P72 VAVN DY NVDINN TN DY NNYNN NTIPI JOX NN MWD

: DY PIMIYIAP MIVNN LIYNIN 1D DTN MNDT VOVYNI

112 NYVIAPITI MPTHN NIPIPD NITVNN NNY .TPNPIN DVIPINT NN ORI

(1996) 501 ,485 (3)) 79 119391 /3 3MPPN POYYA 1990 7111/95 N2 ¥

5w 19T POAY 13 /09,1 (1)KD 179 INIWS NYWNM YN /3 INIYSA DAPN 239939 NIvYYN apynn nTw 11163/03 a2
.(AP¥NN N 1Y :19ND) (2006) P2 NOWVIN

=930 W PO ,P0NID INSY 93/1843 Y32 1 D INT L(1999) 798 (2)3) T ,DITWIT NIPY-YNA /3 VIMNIY 90 441/97 Y ¢
()20 779 ,n5WNNY SVYND XA /3 1Y SMINDN 1NN 10203/03 A ; 7(1995) 661 (L)LN 179 INIWS NDID /3 NUID
.(2008) 715

94/721 31 : DX INT (1996 , 7PN NIYTIN) 271 XYW NI YW $PRHLIVONPN VIVYNRN NOTH PI1) PPLWAT NN P
.(1994) 749 (5)N10 779 ,%%3219%3 /3 137793 HRIYIT IN 2390 by HN

PN NNOWIN YW NT PoaY 36 1091 0w 2
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DTN NMIDT NYNN D IUN (NPMION-DITT ,iMOVIN 7109 ,NTP ,NPI120-NININ
NN NMINND ,DTNRD NPIDT N29NNN PN NN NI9N .onn (bill of rights)
DIDN) , NIV DYWN NNNDN SNPY LIPON .DMWYN IRNND DY 1MIVN 1PSNNN
NPT NN VYN ,NPIVIHVIV MPTNA OTRN NI NIT 1D PTINPN DYN DY INIVD
AN DTIND NPIDT 9272 OYNIND D¥INDN INYIVN DPN ITO UNKI DY DTNN
MPIND INPIN DTN NMDT 9272 OMOINDYA PT-5N .OON NOIVSN HNIY
PON SY NI TN IV TIN ,NPINN YRIA 217D — DXANI) DYPI9 MDD MYTNN
DWNAN OPIN NPNPIN DY THPVIVWN NNPIAN .OTX NMDT 1271 — NN
APOY D) NNDS ND 1T NO9IND .NTHN DY 12 2N Zs;bmb 129N DTRN N2
1.1992 X192 PYN NIIVNN
DTOYN NN NDIDY NPNYN AWUN PDYDIN DNINN IRV VIVNN DY DN NN 29D G 161
NNVYP NON DYN DYLN MIPN2 DY NN NN ,PIT NOWIN PISY 19D ,NNNYA NN NINDN MWD
NN SY NNNN 1947 920HD2N2 DVIND NVINN JYRID) NPNINDPIAN NDNIPN 2995 NMANNN NIMNY
oy 97N XYY DINIIRN YD P2 PYANN NONR PNIPY NX NNYNRI YNIL NHRYPRD PVIPINT NPIN

£ 972 NOWIN PONN TD YN PR ,NT,0INY ¥pA

NYON YT-HY NPIN YAPIN 7D MINNXYN NTIINA NNNN TINTN N TR NI
NIYY NVHNAY MV 1N 792 .1948 H2IVPINA 1-HD INNY XY INN TYN NMON
119 Y5 YV 1NN NOYONN malb 0,1947 921532932 V”79-19 MTNINDD MNIND
(NODYN NWYTNNY .Or RNl mP0IPINT NIHVIV O Tayn
NPNA DINDN IO PIN DX NPPIN NY NMINDN NHIN NININD MYID NDIDN D RYY [ T1D 162
NVONNY NV NMHNNN NPDIDIAN NNINN 9 DY PIPVLIPINT NRIVXVLONP TaYY” NN DY YINN

.D22VINM DXNIIRN 99 P2 71PDINN NOIX NIPY DY NDOINNM 1947 920210 OIND

TINNN YO PON INNNN ININTIAN LAVYNT DV PYNL NYNIN D DV DO DINMYN 163
,1TN AYPNA ONPIN IOIRY ONPIN PPN DY NPIVPYTN NOYIN NN PYTN 1NN MIIRDIIAN VIYNN
77D N2DY NIYHN TPYANN NN DD NP 9272 TININDIIAN NIDND NTINNN I INPIN MM

B Do05ninn DMMDINN 2992 991 MNYHWOW 12T NPT T0WNY SNPINN TOWNN NN

DN OX ,7PT IWYNX OND 77, 00PN 210220 5IYA0 NPIN MMIYD VAYNN M DY NN NIMP PN .164
()2 PYO NN O IPYVN DPVINN NS DD MY 12T TMINDPIN MNND 2 QY0 DY DOWNNN
S TINND

9

P12 NOWIN YW 1T POab 2 1091 ,104 W DOYY NN Paan Py “0

P72 NOWIN T POaY 10 101 0w P

SN Y Poayy

ROZNAI, UNCONSTITUTIONAL CONSTITUTIONAL AMENDMENTS, supra note 3, at 82-89; John Dugard, Introductory

Note: Convention on the Suppression and Punishment of the Crime of Apartheid 1973 (2008), available

at: http://legal.un.org/avl/ha/cspca/cspca.html; John Dugard and John Reynolds, Apartheid, International Law and
the Occupied Palestinian Territory, 24(3) THE EUROPEAN JOURNAL OF INTERNATIONAL LAW 867-913 (2013).

NPIND” NN NNP) WK 1984 HWN 554 'R INLAN NIKY NOONN PNYY TIODN PINY 1 PYD HY DTIPN P92 IR 1D ND

MNNINOND AN O) XY DT PRYY OO T N9 NPTN NONY H2X2 AN P 1983 MWN NN OIT HY "NvTNn

PN NI DY IMINDIAN VAYNT DY INYIYND DNI9NN 1T NPNY DY TIDM MININ YW OTPN P92 MMM
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“(c) Each State Party shall take effective measures to review governmental,
national and local policies, and to amend, rescind or nullify any laws and
regulations which have the effect of creating or perpetuating racial
discrimination wherever it exists”

MYN VaYN .3.¢

5S¢ TIDY MMIPYI IN DOOVWN SY NI NYND NPIN ANNN TWRD 1D NIRID IMNYNRN VOVNN 165
JPRPIN RY OINPIN PNPXNNY 1272 NPIVPITA DX D¥aNY 112 NOW INPINN MR N NVOWN

DTN DPIDLE ONOVIN )77 11°2

MPIN DY ONPIYI OMMIND-DY DOPIN N NINIPYA PIN DTN NMIY IXNPRD VAVNN M1 .166
1 Sejdie Py M0 YYNY 19 .0»NPIN-XNY2 DOPNPIN DNPOIN 5Y N9 DY TURY NPRINY
MOTN NN DX2N YN NPANKIN MM NPINT PYD 1D DTN NPIDTY INIPRN VOVNN N4 Yap
VIOV 112N N TN DY NYIvNN Mnowia 1059 (House of Peoples) 0315992 11oyn 125 9nand
1N (D’270) DYONIP ,DNDI) constituent peoples-N NN NPIN NMITHNN NPNINDN MXIAPN
TORIPND TININD TINN NI D) RN VIWNIDY YTININ VIYNY DIIPWYN DINITN NITN NI NP
DTN MDD

NN MPNIN I9IXY NPIANNIM IDIAA OYPN ONPIND ATON 19 DY D M Wpna ) 167
D019 YV (designation) Tw»N NINTEIND ,NTNDINN MXIAPN VIDYH DITYPHN DYNDY DY PPINI
NNIAPY THWI MNY DY PN 101D D127 VI DI NON ,NHYNIN NN NPN MMNMD DNPIYM
YTIPN VWNM RNDIN VIV 1A, TPIRNDNOY D .MIPNIAN 1T 1IN 7POINN DYDY NNNIDN
DY IOX MNP DY DMPNNI DYIPND 01D ,MINNN MNP OX0INNN DXTPINI JNID DIMNYNY
INRNIND D), MDD MXIAPNN NNXD MY DY 1PIOND DMMINYN DN D NYV DINYN ,NNY
OMTONY YPIN DY TR PTN A J1ON) .Y IV TN BN ,NPTNI OONPIND DMTONNN
OONN Y ,1995 MWN (VT DODN) DIYWN DIDNY NIDID VAPV INN DONIDN OPNPIND
NYNON INPNL L, NNT DY DI DTN 1PY VPP NNNNY NNTNI DIVYN DY NPNYD DNV
NN PTND ODAN IR TUONN NN PYND MDY MNON DY 1NPP NONDY ,DIMYN MNOIA
HNNY NPNDI OXTNY DNNINN DONPIND DAITONN OO ¥aAP) ,OMNMDIA YN DINWN
DTN IMDTY NIRNPND

DNYY WP RID 7PYAN MOIRY NITN NN DXV DY PN NN NN DYYND ¥WXYTH 1T PT PO 168
.I8Y NYHN IRNNN DY THOWYN NPVIDIN NN NYINND MIVIND

TYNA SNPIN IORY SNPIN NN DY NPIVPITI VINOY DY) DN DMIPNRD NPPO N PR 169

132 Sejdi¢ and Finci v. Bosnia and Herzegovina, App. No. 27996/06 ECtHR Judgment of 22 December 2009.
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5¥ NP NN TPNPIN NNNN DN DTN NPT DPVAPIIT MNIPY TYRD NINDN NWNON NN
LA 9 11900 YW 9HNNI 19D HY TIYW) 1T NP DM PNPPNN MDD NN T

Y77

, OV OTINND YOI ONPIN IRY ONPIND PPONN NPIVMT DY IIONM YONROPN YMAN NIpn 170
DYV DXWOWN NIV NNNaNNVY (Basic Structure Doctrine) 9 020 My2nn” N»IVPYT NYapm
Y9 DY . APIND NN JPND 1) NPTIN NYWNNN YNI NOP) DN NOD PPXNIN DITYS DY NN ¥ DY
NPY NN DOWNNY DOYONYN MINIPY DY NNV YT DY NYANN SNPIND NPINN MIND ,NPIVPYTN
MOND PAY PPYIN DX INTY MNTIP MIYIP MDY TIN .NOY DMDIDIN DMMIRNDN NN IN NPIND M
Sajjan Singh v. ¥ 1951 mwn Shankari Prasad v. India *y3) N2ann ny»n NpINN Y N nn
Golaknath v. State Y3¥2 1967 Mv1 23N NN Yap LAV M2 (1965 NMwnN State of Rajasthan
95 WNWY 9157 1K NPINN DX JPNY VNN MDD 15,11 TINND OXVNY NV YW 1, of Punjab
YN PIN DI NIVNN VINDITNN YNINN NPIND 13 PYDA MNY 1 NYIAP .TID> NN NYNAY
2 NNT OY NNIRD PYDN 1I7ED PIN NN XN DPIND PPNV T2 DY NYAsn 7N, 7D Nl
AT RVIN NPINN DX DV KD VAVNN

12 N STINN \POYN VavnN M, Bharati v. State of Kerala Kesavananda y»ya 1973 mvwa  .171
NV VINDINN ,NPINT 13 PYD PNIYD SNPIN AN SNPIN NN D YAy Golaknath-2 Ny apnnm
NN DY NPNX PPONN MIND Y Yap (13 TINN) DOVMY NYIV DY 17, NN OY .NPINA PHN Y Jpnh
19N NN YW (Framework) nonn NN WX (Basic Structure) Y0020 Mann NN MIYO MONon
JNHDOYDAN MANN NPIVPIT YTINN XNPIND VIVNI NYAPNI TI2) ,NMNT NN MYNIY

DXNYNN POM ,MNNN DXOINN DIRWY) DY N¥NN NNOWI 1YY KXY YOX0IN NMANN NPILNT 172
220N ,NPIND NNPOY : MIYO 091D DPNX NPIND DMNPINY DIMANNDD DN MINDINT DY IWIANN
NN MMVYIN NTION,NNTHN DY HODRITIN MIANN ,)NVOVN DY OVIPINTN

GnNNYND NINN YINY ,NNIN APY 1971 MIPNIL TN DY NNMIT NN DV VAVNN M1 1975 Mwa 173
VNI AN MYNNNDY ,NPTHI OIPN ANN DY YT NPION ,NIANNA .ONY VY Tvnd MIPN1a
,017N 2810 DY PIIND NOWIN NVONM D YAP NPINY 38 NPXN : NPIND DMNPIN DY NIANT NNV NPIAYN
X TDOLPRITIVIY NPV 39 PNPXN ; MVIVY NNPXAN OIPON P, 1PMIAPYI NIAVIND NPYPNN I
MPNIY DWINN DIXRY VIVWIN VIVNHN YN MOND NN NN NYYNN YT} DD YW DXPINN
NNV ,190 INRD TN .NDWNNN YR ROVIN PO ,NXOWIN M0 DMVING DXTPAN doya SY NN DY
MDAV PON NNWOoNa (Indira Nehru Gandhi v. Raj Narain) Y0oyn 03WNN 71D YN TN DY
313} DY NN NN TN LOVYNN N2 DY .DOXVNY NYINHN DY 2172 YDYDIN NN NPIVPYT NITIVIN
DOTIDY DIMANND WDV YN NXINY DIVN NXRD L 39 NPXNN MYV DY IdN TN L1971 MmN

133 RozNAI, UNCONSTITUTIONAL CONSTITUTIONAL AMENDMENTS, supra note 3, at 15-38, 197-225.
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MY NTIOM PNV, NNINND MINI : MNPIND NOIWNN DV (Essential Features)

,DXYD 59 915N NPIND 42 NPXN NN YN VINDIIN ,VIVNN NP2 NPIDAY NANNY ,1976 VA .174
PMYA 1980 MWA .NY21 DI NPINN NN PN VINDIAN KW INMDND DY PN D YaPI (55 YD) INNOND
NINY INRHD MOV T DY )IPON D VIVNPN N2 YT DY Yapy ,Minerva Mills Ltd. v. Union of India
YNAD MONDN NN AYYND D PNYN To2) ,NPIND DN JPNY VINDIN NN DY MDANN DD NN PON
YA ,TOVUNY ,NSY NPINDN NYAN VINDION DY IMIND .NPIND DY HDIDAN 1)2N) TIDM 2NN
22N ,09YNN M PYNN ,NINK NYAP NN XN NN NPIND NN JPNY MINDN ,LIVNN M2
220N NPIVPYT DY NTHYN IR DDA 1Y PT PO .NPIND Dyn NPNY TN’ 1KY VINJIONY TID
SV DMMIANN NODID NIIVPYTN Y9 DY YDID2N NIANN ONPIN DD PNIPYY INND NI9NY ,ITINA YOX0IN
MNNSY , PVIDY NNPXA,MMYIN NTION ,PIND POOY ,NPINND NNPDY MY, IONIDD PVIPINT
DPNDIN OHNITIN 13207 ,NPIPNYI NPYAIN NN, NMIIND MNHYI MTNN ,DTND 112D ,OVIDY

YAV ,NPTHN MY 12y0 N97T NN NNYY ITINT NHY INMSY Y0020 MaAND NPIVNMT 175
90N MPTH HY I NPIND JLaWN Sy

akeYalegiwd

T (Constitutional Replacement Doctrine) 7nipnn NadSnn n»IvYT” NNMa Mam»pa 176
PIND DY PPN MDND DY MYNNYN M2 DV 1N1PPA NN

NMONN MINDA PRNNY NT NI OYNIY YIP NNRAMNPN PPOYN VavHNN mMa 1987 mwa 177

%Y . NPNPIND NMINNNN DY 5195010 NN NNYD NDID NPRY NI MDNDN NN DINPN ,NIPIYN

Supreme Court of ) NPND MNHY DY MNNHYS MINDNN MM NUMVN MYIN ,VIVNN N2 NY)
.(Colombia, Decision of 5 May 1978, G.J., No. 2397, 104.

oY NYMNN MZ2HN MPOVNN MYNN MRNN NOOD PN 1991 MHVN DPAMP SV Npnn - 178
DYYD INT — DY IRWYND MYNNNI INX DRNPN,NININD MYIN YT DY NOYIND NINNIY) NPINN MOINO
DAYV P OPNPIN ONPIN NTO NV MVYIN NN NINDN NPIND ; RIN TIOM .(NPINS 378-374
NNMOYY NNNN IR YIS VIYNN M NN DY .(379-) 241 DODYD) NPORNTNIN MNXINY SV
NN NOD NPNX NPXNN MONOY PYN VLIVNN N2 C- 551/ 03 NVINNA .NANIN PIPIRNTEINY
P, MO0 10N NOMD NN ,NPIND DX NHONHD MPNNN MYINYI T .NINNI NPIND NAONN
VTN NPIN YD 9197 ,N10N NOPON NI ,D1NTNV MNDA DIOYNNIND KON ,1PIDNN NION

PIVNY NPXNN N NNNONIAY ,C- 1040/ 05 NOONNA VAVNN M N NNIRD NTRYN DY 179
M9 YPWRY NMINT NPYPN MMOND 9N dnva g 1Y (Council of State) nNydTHN NNYIND
DMIYIN NTION PIPY NIXR 9N MINRD NPPNN ,0IWNN NP2 297 ONPIN MNDAD  PVIDY NNPIAD

S MWD ,NYTN NPIN DY NYAP YT NYIYY I9IND ,NPIND MDY NIPW
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“There is a difference, then, between the amendment of the Constitution and
its replacement. Indeed, the reform that is incumbent upon Congress may
contradict the content of constitutional norms, even drastically, since any
reform implies transformation. However, the change should not be so radical
as to replace the constitutional model currently in force or lead to the
replacement of a ‘defining axis of the identity of the Constitution,” with
another which is ‘opposite or completely different.””

MY DXTPIN DYDY MYIAP PIYNVY SNPIN NPXN DV VavNN Ma C- 588/ 2009 NVONN2  .180
YPONN IMIND NPINN D YAP VOVYNN N2 .NIVITTH MPYON NMPNIAN NN 1Y IIRY D0 N8N
.IPINA DYDIDA DXVINON NINAA DNV MPWIN NIPY 1PNV NIPY NN

NPV DY INVN OYP yapy N C- 141/ 2010 NVONNA HVX VOVYNN M2 ,2010 MHVa , v .181
DNANRND DHNIIN ,LIVNN N2 1AD . FPYOY NINNOY MPNIAL TTINNND NOVID IWANIY 19INI NN
AMYH52 YNPINN TON DY WAVN) MOIPIITN YW ©YDAN PNIPY DY NI9N NNNN

VAP LAVYNN AV DN ,NPPY NVOIPD NYNN GR TMINAMNPN NPINND NAONN NPIVT 182
Res 2010- 13313 :IX9) DTRD NMDT DY MNNN DX 91D DN DN OPNPIN DMNPINY IV2INA
.(Supreme Court of Justice of Costa Rica (Constitutional Chamber)

iPIVOIN

MININ NP ,0W D) ,NXT DY ,NPXNN MDND DY NPMNKD MDD NHDID NN MIVOINRD NPIND 183

DV MIVTNINON 2D ,0IN5IN T DY NPYPN NNNN ,NPINAIPON NPY BV NYITIN NINTNON P

¥ YIAP NPIND VAVYNN N2 ,IND DY IRYNI NN VINTIAN YT DY NPPPN NINNN DN NPY

;DD NON MMPY .(Leitender Grundsatz) ©¥2>21 NINIPYY DN NYMIY MDY XIN D910 MY

VAVYNT VA Y TD IONITAN NN TV IMPN ,PIND POOY  ,IMVIN NTION ,MOIPINT

NNP12 PAYNY MHIRVIV NPY? NNND NN NNYI YT DY NPNPIN MNIN DY 71PN dNPIND
PINN DY NPINN MO DY NPMNND MDD NDVNN MDY

YPIND PON PRIYNY NPIND PPINA YT MIVOIND SNPIND VLIVYNN M ;2001 MHva Hwnd 75 .184

NPIND DY 22>0NNN MON NIOVYY YIAP SNPIND VAVNN NI .0MPNPIN MNDID 72YA NINY MNTN

, DY ONUN 2NN |10 DY) ,NPIND Y10 n»dY NN XD NPPNNY YA ,PIND NOOY PNIPY DX 19N

Decision of Mar. :9) Y025 ¥71510 XN ,DY IRWND OPP KIY 0VINTIIN YT DY NI NPINNY INNNI)
(10, 2001, G 12/ 00, G 48- 51/ 00

NINN L, TPORNVIN THPNPIND NPNNONA NANINDY NIONY NI DY NTNON B NPPD 010 185
970NN NI NNIYI N MOND D) ,NYINN ONYA NPR NPIND DY NN N1ON MONOY To1
MONDI YIWN NYNIN NIN ,NNNNRD NPPDI NHYN VIND 1YY DN 9N INY .O»PN NPINN
DYy ,TNN 9199105 APIND ATON NDXAN TIN NIINY OTN NN DPVIPINT DY NYNAY P NN
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D12 MOYY DMNY DIRY DDA MIMINND

NN HY NININN NNV NYIY YV .N

NNT,NDION DY NMINDNN NMDNDA NYID YIDIY DY AN N DINDD TID? PIN M DY ONwn - 186
NIRY Y90, MYIDI NPYON OTPY TN DY PPN DINDN TID? PIN 2 NIN NYRIN OYVN : DNYL 190NN
199 INPNA ,TID PIN .OINDN TIDY PIN DY 7PNDOVNON VTN DY WY NV DYLN ;2PYD WM
DWINN PPNV, NPTHN DY TINPIND MDD IR PTHIND D> PN ThYHNIY RPN
NN GPYNY ,0MMIND-NNN ,ANT DINNNPY NN D2m 190 DY DXODIINY OOPNNIYD/OMPVIY
YY) SYOUN DYVLN DN NPIN-NMYY TON DY THHNI PNNOVY ION N ,NMIYIA NIIND 19N
95, 1PVOYAN NPDIVIIND DN PMOOVYN NDOPY IR DY TRONN ,DINDN TID? PIN DAPNN 12 1PINNN
NNI9NNY NIRNNN MAPYY INPIPNY 12W 12 1DNNY NDIDN M2NND PON MINNNN DY DMATIY
ANPYPN INND

TN XD MIYIAN TON? SNNRND MYYOND TIX NOION DY NINDNN NMONDI vidwn 1O 187
,oUND 70 .NImMDN NMDIVOIN HY NN IN DNIDN XA YNAY NI0NL IN,DMIN DMVINY DINPOIVY
IN DAPT NIPTHN NPIN DY DOPID DNNNN — TIDHPINY NN NT PR D DNT NVMYN NN
L DN APTH P2 79179) PPOWI IINN 19179 1D hNIp NYw->9TMN PI9YD TNNY PP
90N ,OVYND — NI2N2 NIMDN NP HY NIMT NPDVPONI YNIY INTVNY NPOHNIP YN D) M
15 momw nNpa prInn AMONDA YN YINKW NRYY NDNY MIPONY 1NY by maayn
PINY PPN HY 19110529 PXADN PN 1T NPINIP YINY WX ANOWIN MY 4IN-2 Praya DN
NPNDY NI R OMIY-IT DIPND NNV NYY NXNN TIT2 TIO PIN NPXNA NPOY N DY TN DY
PR DTN NMDTA NP9 117NN PR7 NN (X NININD) NVNYN 11T VIWN-117 YON DY NN
,DPOYY LAYNY SHTPRD 1IN PHYD 7 7.0I0uN TID MNIPYL Y91 dNYLY D) 1 THN
290 MDA NYIY VIO NNITHY DIPNIY YD PPOWIINT VIV (TN 1ININD) INOWIY MYNN DOYLN
OLOYNIN NTMDYN  NNVYTP TPNPINND DO 290 OVIN TNSN DD PNPIN LOPLA
L5y

MO0 YNPNYNY ,MON DY ,270 DY 2970 NN ,TIDN PPN NN 1PN 1N DAY MYPn ,1ONY - .188
M NN DXIAYNN ,DO0VNN DY DMTON MY TN DY WY DMYINDN DIOIVINI NVY NINONN
NYIY WINIWN NN .NINDNND MINDA PNV 2770 NIDN NYID DX RNV 1WNN DY TNYD VIVNIN
INNNN2 NPIN AITHY NTYN,NT PAIYD .NPITN PVIDY NNPIIY DIPN W, NININN MONON DY

(1999) 96,92 (4)3) 119 ;N3N YW VAWM PIN ,NPIN 1Y 13 INIWSA POIWN MIIN Y9I A¥Nnn 99/5160 Ya >

9901 DPIWN NN TNPHIY (2005) 113 0% MNIPY :IRIYS NP HY SHPIND VAYNN N1TH PI2) LY INX
0w 215

APR-92 99939 :191D) (2011) 275 (3)T0 779 ,70397 /3 PX-92 4908/10 Y732

N (AR NININD) NV YW NIT POAY 4 109 )IN-9a Py

DUMNY) PPOWPN NNOWIY TIVNN YW 19T PDAY 19 109 INIWS NP9 /3 DIPOY VOVYNRY MITPRN 199N 8260716 N H°
(6.9.2017 102

51



DY1TON TN D NI THPYNMN MDD NNMP PV ,1PVIDYN NNPXAN NN NIX PN N1 W
0P 217 D9N 2P0 217 DDY ONPIN NPXNY MYPN 211 MYAIT 97N NN NN DY DY M2
DXNWVI PIIVY 01NN DX ,G0N 1D NN ,TPOVINND NN YWONNY YT MINDHNN IMIND NX YN
NP3 DY TIOND N0y 21910 POOY .NNITI IMDNDI MMIY NI 1NN YIDY MVYYD ,NPIoNNI DONY
55 91 NI 12N 62 YV 1172 YAPNN KN O POV, DININ o> PIn Sw awpna ¥0avn mvnyy
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SNNND DYDY WINOY T NDIY MIIYN IDIDIIND

9D PIN IY MDD 1PNPIIN MPY .1.N

09 YO TN MINDA NYIY YINOIWN 1272 NPIVPYTY NP TION PIN DY PRPYONY awNa - 190
WS MR NN DTN NI YNOY DTYNY TPYON AN P 991,909 TYINY DTN
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NON NPYON .1PHYD 1PNIAN NIVNRD NMNNN PN GX) ,DTX IMOT MNTPN N PR
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Hvoapint
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P2 NPYTN NP NNMPY ,TI .NMDNN MDNDA NYID VY YD N2 D1VIPINT-IVIN DY DTPI
D991 P22 ,NNNONI NNTPN NOIY NPYINM NININN NMINDL VY NWIY NDION 1Y J9IND

ATPOON SW NPXOIVNIN NPNA PAYD MY, TNYA 7507”7 PIN Y INPNPIN NN DD DY
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“[TThe use of the mechanisms of constitutional change — constitutional
amendment and constitutional replacement — to undermine democracy.”**?

TN OX 191N NPSY D1 OONPIN NPI/NPY DY DDODNA NYID WIOVN DY JPYIN N0

VIOV T NNYLN DY TTINNN IXTD ,NT IWPNA ONPIN IPRY ONPIN PPN Y NINIVPITH

oy VPV NNPYAN NP N2 PPN YLDV [, 1PVIPINT-OVIND 7PNPNYY MV NPIVPITA
10992 NPNPIN NN DY DD NPPPN

“the fact that the doctrine may be used to protect basic principles of the
democratic order may help to alleviate or at least problematize concerns
about it being the ultimate undemocratic or counter-majoritarian act that a
court can carry out. First, as noted in detail in Part I, constitutional
amendment processes can easily be used to carry out the agendas of
particular actors or political groups; they do not necessarily represent the will
of the ‘people’ in an uncontestable sense...”**

PN TN D99IDY DTN OPDDIVPOPN DXNNN IMN MIANIY 7OYN” NN 1NN IO PIN NN
NMONDA VIDOWN .OTY0L TPNRSY NITIND MDD 1YY VPPN NN TOTINPN DPDIVIIND NN
QN T NYDON L5109 11N 12 YV, DA YT YW NN T PVINKIYT TPYYON DITPY NN HY NIONN
MO NDOOWO VNN DO MATY ,DO¥D NVPAY 9D ,DTNN NPIDT 272 MMINIIAN VOVNID NTHINN
MMINDAN PTN 29 DY NI NTHII VIWN NN NINY ,NTHA X2YN VWMNINND MNISY NITHND
PANY DTN MO DY THOVINDN MMIMINVIND YIINID

98D DT OYDN NYIAPN YNNI TPVIPMT PYOIND NV ON TV PIN PDYD 1M

9272 NPIVPITN DY NIYTIN PPN DY DIYWUN 1PNV NI YO0 DNNYHYI DOYINN ,NINIINNDN
NLINNY ,NYAIYN TIDIVIIND DY NPSIDPN MMDTNN NVYN MNYYNN T2 ; 7PNV IPRY T19)”
D>1I1HY MMINDIIAN VIYNI DXITOND TN NN ,NYID NPAIYN NAYN DY NTHRYN NPV D) 1PN P2
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DY DYDIVINN N DY NTION T2 ;DY NTAIVN PYNA VNV 19D ,PAN NOVN THYND DN
DN ,IVTY PYPIAPNRY WINN 931 N2 TITINN IOV DY 0»TYYIN DXDIVPND DY NPTHN
GN) (MINK MDOY-MDY TE) MNINI/MINNR YPI DY 1PD9NN NOONR NIPYY MITNHIND MWAND N1
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2 David Landau, Abusive Constitutionalism, 47 U.C.D. L.Rev. 189, 191 (2013) (hereinafter: Landau, Abusive

Constitutionalism)
3 1d., at 236.
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XN PIN HY NI8NIVIYD Y1¥IN 2.0

9NMY PN NOYY MPIN DY 2P0NINN NPV NNTIPNRY NPIND DY PPN NYNPNON NNN

oy NYPTAN AV 29MNY MPIN VY (Legitimacy and Justification) NpT8M MNPV

NYIAP 0N NN NX TIOD DM’ NYIITA 1NN P2 RVANHY DIXNINNRN 299 NANDN NN YYD

DY DIWAD) (MWYN NPYPNY THYNRI NPIPPN NMIY ID) POIPINT YN VAPV YVINN MVINNIN
2)A0PN PINY TMDNN 29 DY .ONIN D9V NON 297D NIN SYNNNI VIPIY TNNN NTNY, 09

“Systems of legal ordering always invite a question of justification and
legitimacy. We want to understand how to justify the demands we make on
each other in the name of the law. Demand, | mean, that we back with threats
of force; demands we make for everyone’s regular compliance with the laws
of the country, and of course that includes compliance by those who might
not like or approve of all the laws that get made. One answer to this sort of
question, which has apparently proved appealing in many contemporary
societies, is that demands for legal compliance are justified as long as the
laws in question issue from a general system for lawmaking and legal
administration — a constitutional regime — that everyone can fairly be called
on to accept.”145

MININD NIXDOVNY NP TPNPIND MNTN NN INDNN 2992 1TV TN NPIND DY YPYIN
NIIND” NJIDONX DY WY ,00ON0N PIN I NPPTHY OXTNNNN 199D TNPNA PV TOIN
, M) OV ANINA PYNN DHINDD YNIIN N DY INYP MNIND NPV NPNINONA #NPNIAND
NN ODY MYANI DXPIINNN ,DXNITNX P2 ONIAN DDV NIYD DOINN ININ ANYD TINNN YN
OYIN DX DTPY ,0917 11 KN DT PRYD DIVND DNINN THNR 1M PNY HY 002 DY N
DOINN OONIN NN NNY NONRY TIND ,(701N-MNN DHOIDLY TN MUY DYDY HY
MYAaNa1 DOPINNN MXIAPY 0¥V NI NN MNP VDI MDY MVNY DIPTIN
NN DY NYIITN DX PITIND NN 7PNNONN DY TPOONN .NIMD GR DXIYD) , MNY (NPMNN) OO
D217 MY .Y I9NAD PANYI DN NNIDNN ON G DY YV TONN DY DININN NN T237 IMWNN
951220 NPIYNN NHMPY OVIPNP 1Y NPV MINNIN NYAPY NN PITIND 1M, 0 INN 02N
POONPIN DIPW’D O DY INDNOI RIPNNDY NN IR ,1PDOI DN DY NNy N T
POVNY NNIND YaAPN NYYD VNS NLVSNNA »Poa’-N DI (Constitutional Essentials)
PYINND NI OWNN MTID? 220 NANIN NNOONN ,MVIPNHPN NPIINNN G DY 10T IR
ATP2D MITINND NRYPY NMINNIN 712D MY

YN NN NINPA 0N JIIPMN PIIN INOPVNT KD 2357 195N VININ NN NI N MPNNN
S NNRN
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%5 Erank 1. Michelman, 2009 Edward A. Seegers Lecture — Legitimation by Constitution (and the News from South

Aftica), 44 VAL. U. L. REv. 1015, 1016-7 (2010).
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“Political action inevitably is linked to coercion or the threat of **it. For
liberals like John Rawls and countless others, coercion is morally
supportable, hence politics possibly can be legitimate, only if its authors and
perpetrators can justify what they do by appeal to principles and rules that
ought — or so it is maintained — to be found acceptable by any clear-sighted
person seeking fair terms of social cooperation for a population of
presumptively free and equal persons holding diverse and conflicting
conceptions of the good.”147

NNN N8P DY NP9 TPNNIND NV DY I8N NNXYOYI NPND D919 NPN )0 ONX ,NND 200
NANIVA TPDVNIN HINVYN XN NN NPIND ,NNT NNIYD .Yy DINDND TID> PINY Y95  NINNA
N NYITY WYY, DINIIRD DY 195D NYOITI TIIND YTD MXIAP-NNINY 9PPN-NaNT NIHN MV
NPNY OYVYY DMLINAN DININN AN OPINN M0 0PN DYDY ONNNA DAY [ NPTSN

8 PN

DYNPIND-DMINN DOYOY MONON M2 MIAN ,DNTIPN DIPIN MIATN MNANTI NHNY 951 201
99191 YN12NN XINNT NN NN NNV MXIAPN MDA NIOND MYIT DY DNIYW) DL DNYHY
MVINT MXND POYY ININDPAN VIVNN DY NNDA XD G NNIND ODHNYI NIINN .TPNIXY NITHIND
NPTNRN DY MNTN ION PYN MIINA .OMTD> DMNIND DXVINI NPINNDING NN NPDP N
MINAN MO O3 DY 2NN HNINY SNPIND IOWNN DY MSHOVADN NPIDHNIY KUY NN NOON
NNPIDI NN IXPOVNY DY DIXNNNI NPADN D N NTMDNN LIONI .13 IMNT NI MUWIN

s MIIDY MNINA NPIN NMYY 751N THINPIND NN DY

“The difficulty of making a legitimate constitution is especially evident in
cases of deeply divided societies, which are characterized on the one hand by
lacking the preconditions of national homogeneity that facilitate unified
action and enable the manifestation of sovereignty through the realization of
constituent power. On the other hand, segmented polities, which are still
struggling over their shared identity, lack the capability of individualistic
societies to act together on the basis of their civil commonalities and to write
a liberal identity-neutral constitution. The question of conflict resolution in
sharply fragmented societies is amplified wunder the task of
constitutionmaking, since the formalization process required for drafting a
constitution raises the most fundamental issues in their most elemental form.
‘Both in the declaratory objectives and in its more specific fleshing out of the
state’s parameter, the drafting of a constitution forces the issues. It does not

146 JOHN RAWLS, POLITICAL LIBERALISM 217 (Columbia University Press, 1996).
Y7 Frank 1. Michelman, Constitutional Legitimation for Political Acts, 66(1) THE MODERN LAW REVIEW 1, 1

(2003).
.32 0y1,13 wrn %9 1123 N7 IR ,DIPA MNND MYIINY NAMWN MDD Y NPIDN NNODN YW NP 11N Py 1
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allow explosive questions to remain ambiguous and obscure’.”**°
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UPP INMN 22259HD YD NX HDID 1IRY TN 19INI Y020 XNITRD DOPPN 1NN PTHNY WP
VI 1IN0 TO ONIIND PNDIN T DY NDIDO NPINY MININT NMIDNDI NNNXD YINIY HINIM
M5V T N DYDY

9 DY NINN DY NOIDN TINN NP DY NI NVWY DY TN yapd NN INIVNY Npn 205

MHIN2 .TPPOVNY PNYA NPIN NPN TNYY NITHND MN DY NDOWPOPNY TOPPON 7PN

HPYIZ INTOY TONDIAN TPNNYD DITINN NPNI0NP OMIATIM MIND OINX PP MP»ONN
9272 MNININ DY O1INRIDON

955 DT DWW 19D, NVDY DY WYOIND PYTSND ,OTPD N NPNX,NVYYN OMYN PN .206

NV IMIVNN TIN,TNINNDIY ADIWNA NIYN INITIN YINMNY NPRIT MHOIPT NN MNAPN

N NPDOWPOPN Man N9 Yy (self-determination as non-domination) NVYYW-IND
20 1% P Yy NYLRONDI
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19 Hanna Lerner, The People of the Constitution: Constitution-Making, Legitimacy, Identity — Paper to be presented

at the mini-APSA Department of Political Science, Columbia University 2-3 (April 30, 2004).
L INT ,NVIW-INY NV TPRNYN AITHINY M DY Py H*°

YOUNG, INCLUSION AND DEMOCRACY, supra note 9, at 255-65.
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TIN-TINTN DMOIDIIND DY NNM9D TIN NPTHN DY INPIND NMNY DN MDY MDNVA WIONY
TID MONRY 2220 YTNY DININP NVXD INPNN DY MYWIY 1PNITTIN NWIN NATYN Tin N/
NDID 2N 16-2 NNONDN T NPDIDIIN DY MNP ,NDION 22N 120 TINN NHTIY MIND NN ,NON

:YIPOTI NVONNN NYAPD YPIN NN NN NI 1IN .Ta02

“Despite the large majority of the secular camp in the Knesset (only Sixteen
members, out of 120 Knesset members, represented the religious parties — see
Table 3.1), in June 1950, eighteen months after it was elected as a
Constituent Assembly, the Knesset decided not to draft a constitution in a
single document. Following a heated debate, a compromise resolution was
passed, named after its sponsor, Haim Harari, the chair of the Knesset
Committee.

What is clear is that underlying this debate over the future of the constitution
was the recognition, shared by the representatives of all political parties, of
the profound ideological rift in Israeli society between the secular and the
religious visions of the state.”**
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151 HANNA LERNER, MAKING CONSTITUTIONS IN DEEPLY DIVIDED SOCIETIES 57-8 (Cambridge University Press,
2011).
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