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morals”, “reasonabless”, “good faith”, “public interest, equity”, “fairness”, and the
like.” (Luc Tremblay The rule of law, justice and interpretation (1997), p. 152).
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NOWNNN DX THON KD IMSY PIND 19U MINDN DMIN NN D NHPY Y1915 DN ON IMNNY PIND
NIND 12V IN NV DRIV NN XINY NVY DY HIDNN IN NONIND P NIN Y1990 I8 NONIND
PINN NOVOY PIPYI DX YION 1NN DY INPPIN

AMNI NPN 87019 PPN HY I1NYaN

DIN DI IPIVDIT - 2V 72 I02)T YIND N7 2D 21020 2123 19277 P T P09

NIV DIN OPN) NPIVPYT NINRND NI D IR OOND N 8 /O PPN D DNV DIVIVNN .33
TV NONY DIVN DX MIYN DIV NHNDN DPD INRD NNONR) DOV KOO NOMY NPIVPIT
NTNIWY NN NPIVPITN ; DIPY 290 P TR DN NYION NN NIVANMDI DTN 320 NMDT NOOWY Nyava
I9N2 NAYNI INIIM NNPNINN MPTD DI0IN RINY NINIANND PNIPYD NTNINI ; ORIV NPPDY T
2AMINN MNINDIIAN VIVNY NV



IO PTN PO T92) .IN PN NPIVPYT DDA DY NINT NPN PIND NIDON D ¥p PTN PO DOIN)
VAVYNIY DXNDINND T2 DN MISYA NIN NIPIVPYTN NPINND 2190 YD 2D AN dNYAY 18y NN
SN NZIT PIVA DX PINVAN AW 1) ADRTY 1Y D) NOOWI 1T NPIVPIT VINY 29D ININDIIAN

DSND NYININ 2AVIN HY NPYIND MYIANT MNID ¥ 2D IMIINT TPHOIND N NPXNN 2D P00 P11 PO
D5 ; 0MIPY DY NPIN XN DRIY NOTH P20 02 MINND DN TWURD DXIIN DY DPMYIN
0N J9IND TOWYI DRIV DTN TH JISY MIYIANN NWIN D 9PV NPITY SWRNN DN DN TY) DYINN
NN NN ROY MIND DY 2D 5 PNNANP DX MNAY T8 DI DY MIINDIAN VAVNN 29 Y5 ;1Y DIN
210 NPNY NNNNX NPNR NYANN NPTHNY OPNMXI DOYP MIXMN ION MIYIAN ,MNIND NIPY
125 OMMY Pa DY aVIN 2992 INAND MAVOND NN NYALVN DY MAINND D ; JPON YAND

ST PTNOYYA DY ONIDT DY THNDND 1N KD I ; TPNNIX MODIVIIN

NDMIN YD YNIP PIN PO .DYIANIN DY DOOVMVUN DY D) NN NN NNONRN NPIVPITH PTN PO 129
DT NYT VY2 NIDNA DN DXOVMVN D MLIN PP NVIAD VAVNT NINYIN N PN MY’IN NP122
NN OXTPNN DIDMNN D) YD) DNY 2 NV T8 DXOPN DN D) YD ; DNMNAY PIXNN NMINNIND IUNI
77- MINPOI INT) NIVUN TSN TN DIWVAD NYIVN T DI NAPNNY MANINNND PON DN D IPYD 1V» DOYIN)

NP PT PO 90

NP2 NNON NN NMONN I POND 1IXY NX NN XIN 2D MOV 1T D YN INNY PTN PO o2
,NNN OO0 DO NN NNNIDN PINRND XIN YD YAIP MY PTN PO 10NN .MIIN DY 1T N0 DY
STID2DNN PON MNY XIN 2D YAIPY 251 DI ,NPOIVN

NNPN2 NNONY MY THPYON NP PNPXNN Y NNND NTNYY THPOONN 2D YN PTN PO ,NIPN Y02
PNIND TPV DY02 DY PN IR OTX NMDT KWW G0 PNIPY 9 2D 721N PN NPIVPYITY DX NN
NIPNI KD .DIYN LIVND THIND) DD PIPY NIN ,NIVIY INIKY NPINNY 1D OHNINVMIL IN INN

PVIVND DMK NYOW 1POYN LIVNN NI DY NPIOINY

DOPIN Y N7V ORI PIND D02 DY NITINNY NPTH NN NADY N DY 9INPT N/37a D)NN)
NNMN ND PN N”372 270 NYT NS5 IRIY DTN P2 MNNDN DY 1IPP MIND) IR NTND
QINTYY R7IT2 2190 NTHRYH NV VNV DI .NHP PT PO NXNINY DIN PN DY N1IVPITN NN
ND D) N DIN P INPN NS AWIN 53 DY NON NI NNV RO NZINNN 2D WOTH VIMNY 19D

AM2OPA X PYDAM NIT NPTNHA IO PIIND 1T PNIINA 12V DO¥9 7PAY D DY NoN

NV PYNY YPIAN ,NT PI9 DPD DIV NI PNIYI T POIY 58 NPDA 1IN DN NOWIN T
NONMNN ,DPY0 dNYIANN MIOYY DNPNN VIYNI 59N DY NPRNNN D YWHTND YPIAN ,TPUNI .NIYN
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2V 73 NPOY .(MPNA NYITAN) 7. N0 JNIN D9 MINNY NIT NIPTIA RN NIV NN DO¥ad
DINNY DN : 72N PN NN RINY WIN DY NN NPIVPITN INR DINN KD NIN 2D NOWIN WXTH
DNY DOYINY , NIV NI OY PIHD MDY ToNNI YN XINY 295 ,59NPNN VIVYNI HDO5N DV 19PN
YYNNIN N2 D) OINNN ,D9I1D NN NPT PAVIN DY INDNN XY ,NIT NPTHI NIV MNIND DYDY
¥ TITIYY DPYN MIYLY 1IPD WY NOWIN YA IDT PDAY 81 NP V.ANIND VI NMMDTL INYNOY
7NN NID Y THYNI NN NPINKD RYN (1NI0 NDIND D¥90 ,1I)IY) PN NYNAD WIVN
T9Y INDWH NN PP0IN TR DOV9 7PN, 1IN PN XINY M DY NPIVPITN NIINN NN DOV G D7) NOWIN
INYAN ,ININY INRD NIVN MDIYAY N 7PN KD NINPTIDINYY 1T POAY 103 NPD I8N NOVIN

1.992NN2 N2OWNN NNMN

NN 9NN N NXIN O ,0°920) WHTH MINDMT R”T PIYA (TR 1ININD) IXDN VMVN DY T PO D)
YOTND WP2N 0) NIN T .I8D0 VMVN DY 1T PO DY NNYNON XD T .9INN NOPIN NPIVPYTN
12 NPOAY .(NPNA NWHITAN) 7.9NMA NN RN ,7DIN PN P NON NI YN 1T oY 11 Npoaa
DIPNN ,IRIY NTH TN NYONIAPN DY NN D92 GNNWN MIRPT T DI NON MO YD Yy
1DYINY” DIPM IN, D3 DINIIN 1P DINITY NI DXNINND NPMIDT 7907 1Y KW NIN — 11NV 12vIn

79N T NPINMD NN MW PON DDV DN TYN ,NINY NN DY

NNNNN NPIVPYTN NOINN NN NOOY NN ,INDT N/372 1710 NTHYA NN NPNMYIN N DY NYyNd
DYDY DM DY MDA RIPIV NIPN DY NNOINN NN

NN DPN NONNY DWW NPTH G PN D TIONN NNNYI NI N”ITA DD NTHY Y P ND
NYIVY NOTH PN .DOWIY DT NWIY RIYI PTN PO NN PNTIN PNPPNNY 29D 9713 19N N1IVPITH
INYIAP DX IWNRNDY PT PO GR PRI ,IIN P IITHRY DIWN PN TR IMINIIYD IYND MDD NN
¥ NI PIYL INT POAY 10 NPDOL INON VNV PN OVYND TO .NYIVND X PTN PO DY

D217 DX»IN D5 DN D NYIY ,0NA POYY DTN PTN OPOAD NP

NYYN Y 2NN 25970 YT DY TN N9 1MW PNVAN 9Y 1) NONTY TN PO ,2INTT N73T 23D D)
PIND 7 /0N NN DX PYISND WP YN DY .NPIVPITN DY DNOINN IR INTY YOW D0
LDTPY WPan 7YIYN NIV PTN POOY DIPITNY DPIY) DMND MDY NN DY DINYW TD D100
NYON OV DYNN OPITY AN (1T POAY 15-18 MXPDI) DITINY NVIDY M DY NOYN P12 NOVIN
NN YN DTRONIND MIAPYL NOMNN 1Y MDY INN ,IIN 2P I TAY 71PN Y01V
NNYO PIHN NMMdYY 18 5o Yy »ab Y555 oNNNa Dvad vy MANN YW 2NN ) MHNY-D1N MM
DMWOVLN DI NN .NT NDN MYIAN 9INIA OONMNIN OOYPN AR WITN DWNN ,)D 10D 7. PP
VINIUN DXYY PPV D) NPTSN MY TAR VMY N XD TAIN VAVNN N2 T DY INTI NONRND
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IR IMNN N OPVOYI INPNA PN TR NINIIWYD YN MIT NN DOV DIX PN NPIVPIT
Y MIND FIINY

Y 1) AYNRTY PIYA NNND PYN VAV DY 1IN NN DY WY YYD NIV P10 P09 YW opwn Do
NN TITH YD, TPYRD P8O WD DT IWPNL . TINOWN TINN D9IWN NPXNN NPNPINA 1TV 0290
ANDOIN DN PN NN OX WP XOD 0Dwa PN DD HXIYY NDNON NN NYOYY TN VMY NTHYI 1IN
MINND NIV DONIY NPTH DN DIDNY 1D MDY NNMP ONXIA YT PYN VYN DY INT PO 1Y 01N
ND 30 TN NI IYND VDY DD NN INPNA NPT MYPI NININ ,INNI NPNMY 1PN 10 NOND
233 AONTY POV NN TION) PDYN VOV NP2 YT DY INNIN XD ODWHY NIPNA XY NP0 NOON
OV INTHY DY WYY NWRIAY NPTHN MIYLA JT Y72 0291 YW 1) AINTY INND NIV PNVIAN Y
;7292 1% KD .NYN NININD INWII NITIN 7PN RO PNYLON NN DDPY TAR VNV 7PN KD TR ,PYN VYN
1Y DY NY L INWDD 1PN N KD ,2IN N NMNDA NININ T DYDY MIYY DY YINWUNY IR N1
PYN VNVN DY PIMININ ,TPWHY .PYN VYN DY PIINND ,DIWNIN YONY T DY KDY 2171 VNV
NNPYP RO NNV ,NYY NIRNIN 1ITHY DTV DIYD T2 HPWN JNI XN 1OV 1T PO 9Py P RO

YA

92Y2 VINOWNN NINNY NPNMYIN DY 1T POAD 13 NPDI THY 2N N7/372 TN 1ININD DTN VYN
VIYNI DTIN VAVN 1I2TI) NIV NNYRIN DIV NNNDN YINY NI NYYIY DIX IPN) N1IVPIT
TN 1 NMPNAY 1T POAY 13 NPDH PIATI YT 12Y INPNA NN IIYN IR 92 DN DTRD MNDY
N INTHY PIND PN WP 70PN XINY 900 INY M, 7IIIND MIAID 1910 0D DY) NN
DYNDIND NN ,NYIVN RIWY PTN PO DMK DINNY NPIVPITN NYYNY 1 PIXDY HTIN VYN HY

DN MIINDIAN VIVNIN KW DOVONIND

INPINRND PN VAN NIPNRN .DYN MNNDN SNYI 12Y2 DYV BN NN NPIVPITN 1IN
PIINN YN MINVIAN DPRD NOUNPITIND NIN MINDT MINND KXW 729D NPITH NIYN 27NN
D39 NN DIRPINN DINITN T NN TWUR NPPTH VINI INPIIND NOWVIN TN 1942 mva
POV I Y .NY NNIND 270N OINIIN PN ONX GX 2NN DTN PN 1 IWN) 1D NN DTN 72 71d9Y
NN DVYY PNVLIAD PO INNNI NI D NNINA NNODD NINKDD IAYIN 2D NN IRPIINDN NN
12NN XD ORY MIND OPOVINY NN RXINND DIRPIINX DXNNIN 295D D) NOVPI NINT NN
YYD YOIND NVP N NI T NPT DY NNPN D PINY WD .NDINN DNYNN TN INDDN NNNNY
mMya Ty NONNNY NN ,27NIN NLYY NN NN NDND DN D,V DN NHPNDN SIWIIND
NVPPTNHN 9 RXINN DRPMINN OXNIIX 100,000 -H INY DY DANOXYIY NN N NPPTH 1907
Hirabayashi v. ) »WN229%0 1P)Y2 MIYRID IXPIIIND JPOYN LIVYNN N°22 NPVIVY NNPYAY NN
INPINN NN DY INYNN NON INTI YWNAYN w3 (United States 320 U.S. 81 (1943) at 95
TN NPVINN PMOPYMN 120 NPTNY INNNNID NONPITIN NN INNI 2D PININND N NN
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DXNNRND P2 SMIAIND IWPN DY INVONNI DOIANT NPPTNRN NN WX VIYND M2 27NN
INND YD 1IN NDINPN TN NV MIINN ,NNNY 19 NPTN PIAY 7D K¥INND OINPIIIND
DXNIIN DY DNNODIL )T IUN ISVNTP 1Y ORPINND JPPOYN VAVYNN N2 DY T7NDO 1M ,)1ON
MYND IOMN DIND DY YW NNOY DNND YN NIVNI INDD NNNNIA N NXINND DINPIINN
2V DIVIR NPITHN TR VAVNN 1A INPNY DX YIN 1D DY) NNODIN IND NNYND 270 INVNNP

(Korematsu v. United States, 323 U.S, 214 (1944) : \X")

VIDVN T VI DY T/ND NY TN MDIN MNP WHWIN MIVN ONYN NNNN DD DY
NN OOWYNN INN SHITON PHINKNN VAYNN N2 YV 1986 NMIVA .HYI N MPTH NPIVPITA
YYUNNN T DMY DXDVINIVD DY NDDINN NYVINN 197 PIMINN PUNRMIN DY INYYIN
PN VIR 1988 Niway .(Hirabayashi v. United States, 828 F.2d 591, 593 (9™ Cir. 1987):187)
DV DMNPN HXINN AN P2 AW — Civil Liberties Act of 1988 - 01PN Dyvn 7719
DNY Y9 IRPIINND DVNNNY NN DY 2 RXINN DIRPIINND OINIIND 292 INPIIIND DY
http: //wWww.civics- SIND N2 AR YN ooWN nnNoN Tonna

.(online.org/library/formatted/texts/civilact1988.html

NPYY NNOIANY NN NIV OYN NNNDKN TONNI DIN NMTH NPIVPITI VIDIVNN DYDY NSIND
TOOX DY SYN PIPY IR NPTHN NN DY OYN PNIPYN Y IUN ININDPIAN VIVNN DI0IY 2PN
NINTY OIND DOV NN 290 TIY NNNYND NONN N NN .OOPDMPY MNNDN TONN2 D) MOINN
N TPNYN DY NNNDN SYLIS NYOIYY PTY DTRYND NNIDNN IMIYY 1945 NIvn NTNY 050N
O2WN NPNDN SYVI DY PTY ONTHYNL NPDINN NOIX NIPY DI NT DIDN G .NPNRNVRD MPTNIN

LDYTIVNN DY ONT IN NINN YPI DY NRTY 1712377 Y0AVN NINDNA NPNIYN

MDY YPI DY NN 12,7090 NOINX PNIPY YIYI Y ININDIAN LIV DY IMNdS DY ,TUNNI
:PYON 1 YN NMOIN YIAP NIN GN 1949 NMIVN N2Y) TINNKD 3 PYD .1INNI ININD

“Persons taking no active part in hostilities ... shall in all circumstances be treated
humanely, without any adverse distinction founds on race, colour religion or faith,
sex, birth or wealth, or any other similar criteria.”

NN 1951 MWN N2Y) NN NNPNDN TONNI OXNIIN DY NNN 1949 MHVN NPYIIN NAYI NINN ,)D MO
THYIIN NAYI TINRD 44 PYD .2IN PN NNIVPITA YINOWN NX IDI2N JPNY) DOV HYW DTNIYN DY
(YP

»In applying the measures of control mentioned in the present Convention, the
Detaining Power shall not treat as enemy aliens exclusively on the basis of
their nationality de jure of an enemy State, refugees who do not, in fact, enjoy
the protection of any government.”

12

.48

.49

.50

.51


http://www.civics-online.org/library/formatted/texts/civilact1988.html
http://www.civics-online.org/library/formatted/texts/civilact1988.html
http://www.civics-online.org/library/formatted/texts/civilact1988.html

DIN NPT NPIVPITA YWD DY MONN DX NNIN IYUN DOV TMINN NIVIX 1951 MY
:YAPOTI 8 PYDA NYAPI NI MINT DY D) NON NNNDN MNT DY P9 XD NNND NN NN NN

nWith regard to exceptional measures which may be taken against the person,
property or interests of nationals of a foreign State, the Contracting States shall
not apply such measures to a refugee who is formally a national of the said
State solely on account of such nationality. Contracting States which, under
their legislation, are prevented from applying the general principle expressed
in this article, shall, in appropriate cases, grant exemptions in favour of such
refugees.”

DIINRN ,TPYTIN 7PDIANN MO DI NMYAD NMINKN- NPIPIYN NPNINDIIAN NNNNXD NYIDY VIR TUNNI
— NPMAIM NPYIYD ,NPNIIN NPIDTY TPNINDIAN NINNM NPV NPNIIN NMNDTY MININDIAN
MNNN YPI DY MY NTIVN NXIPD VDN MDNY DDA DY PPN NOIN PNIPY NN WV NHY TUN
¥, NND 4 PYDA ,YaAP) 1966 NIVN NPVIIN NPNIIN MMDTD NPNINDIIN MINNI ,OWND 5 .0IND)
OP PN NN NIN MNYA 1OV INDIND DIPN 28N NN NNNNY IN MIDINN NOIND NN YN0 PN
DV J1PNMOT JPNMIVND NYNAN NN WNND T MINND MIMYMN INIWD DR I¥D DMI0VWNY
NYNINND RPNT NNPN2,NMDTA NYION TN NON DMIPNY; IMINND JMINY DD DY NMY MNP

MIDIDN MNIIND 1199 ,NNNDNPN MNYa

MO NONY TIAD2 DYDY N2 NDPAWN NI TMIYNI 0PN N2IDI NPN N OPM DY MMXNPVP
MNNYIN IRIY NP TN DTRD DY TION NMDT I YNIPY INTIM OTRN TIAD : TIO? PIN NN NPNPIN
DTND 12D : TID> PIN DY POYD 10 D) 7. PNN-12 INPN PN NWITPA DTN T2 NIoNN” DY
PN DY PRI YIP DT IO PIND 2 PYD .DTRND DY NPORIPN PPN DY DN MM
DTN Y35 DN»NN IMINY DTRD TIAD : IO PIND 2 PYD .7DTNR NIN TWNI DTN YW 171202 IN 19N
VIAND MDY IYININ AVIND NRYPY TI DY VOMNYN 1991 ORIY NPTH NN IN AVIND P R
D720 MA7Y ,0TX DD YW 71200 MDA NYNON YINOND NANNNI NPTHN ,PINIYIN LIWNN NON NIV

.VINAN 2AVIN DY

SV NPNNAVNN DIPNPIOT DTIAD ,090 NN T13D WADN MON NN NIAMNND NIYIIN N2V MINN D)
,DOND XIN-TIT DY ONYD M0 D32 DINIT OOINNDY YD MINND 27 PYD .0OMNN DXIAWVINND
THRN R OPON DM .DNIMINDY DPDINNY ,0INDINTY DNNNIND ,NPNNIVNN DN ,0T120D
DY) .09 NNIPOI MNAZY NN, MMION MPN IN NVOIN NWYN 73 29N TNPHI I DM PYNN
Sy NOPNN NNN DD M9N IN,NNT N9 DNIN MM - 1PV ,JHAD DY NOPNN NN TAPNI MY
D52 3NN TIVODN HYA XY ,00NN DY DN DD ,0MINIIQ AXND NMIYIND NININ YN NI . JMYNS
IN DT LYDOPINN DY S TNPHI,NDDIANN NYID MO DI XOD NNV 20 NNIVN TINN INYIIY DN

13

.52

.53

.54

.55



PIY PNV MPIO SYSNN OMIN ,DOINN 12X ,0IPID DIRYI TIDIDN YA ODIN .TPPTH NOPYUN
7. 10N9NTN INXIND DXVYIT

D02 DY DXINRD MY 2AVIND MIXNPVP NIV RO 1OV IR 1PDOND NN PNIN NPXNN IRMN )20 .56
YN PTIN PTN PO NN SVIAD PIY TAD2 DT OYLN TV PYON NN TH) ININVIIVN DIPY
DNINDIAN VAYNN DV IO MINIPYY THINM POV LIVNN N1 DY NPIDN DY YNINN

DY HY TN1NN DTN MIND D) NMINT NN NPINN 7YON

1372 PXY 797 MY 7ION DNMNN XINY MY NYINT DY THYPHN NTIY0Nn 595 obynn N1 P10 pos .57
,MPIINNN INKD D) ,NPP0ONY DTN DXYN DOYNN NIN SVIYN WP DIV IR N»TH Pad
1IN YD YAP MPDAIN PT PO . NIY DY OINVIMIND MINDIAN VIVNN I3 MIN DTN 2D PIND NDPWUNN
D"YY MIND 9PN NN IMON NXIN JONX .Y 2AVIN 2955 IRV NPTH DY MTNPHD MAN MN»P
Y TINA OMPNPHPN DMNN DNNMD DIVINN

MINDIIAN VIVNN 29 DY NI NMDITIIND DTHYN NN ITDN MY YAWIN 7D NPIDL Yap) XY 02N .58
D55 TN VAVYNN NN OPPIY TIOD NIINHD NN DRIV NPTN D YapI XY DY) ;O INVIMNN
MIINDIIAN VAVNIY NPNTNN PNIPYY MINAND PNIPY 7 ¥aAP) KD DY) ; NNVILYY DY) DMATHY
DMOIIVIIND DY NN NINND KD INIY NOTHN 1D ¥aAPI XD DY ;MY DY DN DINX MIRVIMNND
MIINDIAN LIVNN Y DY MIINY D) YIAPI XY OIYN) ; NNVIYY RN PIYN IUNRD DY NINIIND
Y 9Y MION IR HMIND

,MIIN OPPN KD ONX 1PV IRIY NPTN DY NNVDWI DIRNNIY DXIMIYN NON D NN NPPNN .59

D) 2D PIN T IWYPNA ORI NPTN OV PMIN DYP ONN NPY IRXIND NN DYDY 99 92TN

N DTIYO NINT OYY NIV ONRAND HYNNT OPOIY MPIINNN INKRD 1N PHVIAN Y 1) ADRTY PT PO
JPINN 51052 DY NNNY PT PO INWID PN NN RO

MIVNMIND VIVYNI YO0 595 1N DINN DXNINND NIV OOPY DY MO TIDIDY T8 NN .60
1 V2P 1907 MIWN ARN MINND 3 PYD 2NN VIVNIN PON INNN YR MDINDIIAN

7 A belligerent party which violates the provisions of the said Regulations shall, if
the case demands, be liable to pay compensation. It shall be responsible for all
acts committed by persons forming part of its armed forces”.

12 DN NNPHN VOV ,NINPDYN NPIDN 295YW MDIDA NTIYY 2D DY XD NN NWIYN XYN PT PO .61
NI .PAIWNN NTHDIN NIV TN OX P2, TPNINIX DPDIVOIND 12TH OX P MTNA 12170 ON
AVPONIYIN NPODO PPN DWW NY PRY 1YIAP .PTH P 77 9N NT DOWNY KX NTIPID NP
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N IND IODIOIN ARV TIVOYN NPPDA DYV DNVPN DDO Odynn PIN PO
MYAN DY 5N IORY PTN PO YDIP DD IND TNRD 3 PYD NOINN PRIYY /INNN MDIDOINY
AP0 POAY 36 TNy ,108 NPD INT) MTN P2 MYIAN DY P RIN NN

NPV NYPI NPTNN DYV PHVIAN Y 1) NOHRTY PIYI NYNIND NYIAPNN OOYNN PTN PO .62
Y2N52 NN NPTHNY 1T POAY 38 NPDA YIP P72 IR NOVINM MPTN P2 NN DN NIINY
NMOTNI YD NOYI NPTHN DY THPMIYL Y .NT PRYY INVHN VIYNI DHIMIN DITONN YY PNNYL
DYNT PRI NPTHN DY NNPINK PRHYY WIAPIY DMTONN ,PNNYL YANd1 IPTHN NIPID JNIN

7. 01PN 0N N 70N NPIXNA YAPIY 9NN ITONN 1PN 47010 NPON2 Yapiw 110N

MYAN HY DX NON IND TINNRD 3 PYD DY INNYID ¥ PISNVY |, )2IWIN/Z TIIDNN NDND D) INT DT PNIYY .63
SINT.INTN P2 MYIAN DY PRI DONITIDTIN DIPINI OV

Frits Kalshoven, “State Responsibility for Warlike Acts of the Armed Forces: From Article 3 of Hague
Convention IV of 1907 to Article 91 of Additional Protocol I of 1977 and Beyond”, 40 International and

Comparative Law Quarterly (1991), 827-858, 830.

DY DN RN NINND 3 PYOY YyIP NIN TNN TN )PV .NPNDA XON PTN PO DY IWpna D w1y .64
31 IR NN DY2)NN IND NIANX MNNN D YR NIN 38 TNy 117 NP MY T8 TR ,T292 NN
DMV PR APY MINDIIAN LIVNIY MY PI2 NPLOINR MYIAN HY MYNN VAYNI NPPVPID 9N
12 NN THYOIN NYAN INIWI 3309 VAVN NS WIND NIINDD 1N ,NNNDND NS NPRY NOIWVIN
JPYRIN NPIVIN DY NI9N

NADIN NYNIN DIPIVINGD 91 PYD MNNM 1949 MHIWN MWD N2V NN 148 PYD MNNN D) .65
INXIND PIIY M NN MXAD 2N PN TIDIDY T8V NIND D02 DOWNYNI 1977 MWD ,NAY) NINND
YR PPN DAY NINND 148 PYD .9 1NNV DIPIIN 1) MDINIIAN VIVNN NN

“No High Contracting Party shall be allowed to absolve itself or any other High
Contracting Party of any liability incurred by itself or by another High Contracting
Party in respect of breaches referred to in the preceding Article.”

NI, TPYIIN N2V MNND DYTRN AD8N DY NRYWIN NNYINI .66
“It is inconceivable, at least as the law stands today, that claimants should be able to

bring a direct action for damages against the State in whose service the person
committing the breach was working.”

See J. Pictet, Commentary on the Fourth Geneva Convention Relative to the Protection of
Civilian Persons in Time of War (Geneva: International Committee of the Red Cross,
1958), 603.

:YIP NI VIVYNI INNNNL,NLYY MIIIN DY NYRIN IPIVIAD 91 PYD NNYTAY .67
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»A Party to the conflict which violates the provisions of the Conventions or of this
Protocol shall, if the case demands, be liable to pay compensation. It shall be
responsible for all acts committed by persons forming part of its armed forces’ .

2NN VAVYNNIN PON DINNNN ,DITRN V8N DY 150 -1 149 DYDY NN D) NI

NINN NN NDOPN NN NN DI 1D, NN PTXD MNINDPIAN PTN N2 DY NdIAPYN INPID M PIN Ty .68
:¥2p) Chorzow nv191 70 MNad

]t is a principle of international law and even a general conception of law, that
any breach of an engagement involves an obligation to make reparation [...]
Reparation is the indispensable complement of a failure to apply a convention
and there is no necessity for this to be stated in the convention itself”.

Permanent Court of International Justice, Chorzow Factory Case, 13 September 1928, (Series
A, No. 17 p. 29).

1 ¥ap ,0oW120N DMPVLOYHN DINVYI NTIINN NYIN DY NNPPIN OX PRY 2004 NIVN INYT NNNAY .69
SININDIAN VAVNN MNNN NIONN DOYIN) NIV NN DIPYN NN NNMP D PT8D MNIND»AN PN

“Israel has the obligation to make reparation for the damage caused to all the
natural and legal persons concerned. [...] The Court considers that Israel also
has an obligation to compensate, in accordance with the applicable rules of
international law, all natural or legal persons having suffered any form of
material damage as a result of the wall’s construction.”

Legal Consequences of the Construction of a Wall on the Occupied Palestinian
Territory, ICJ, Advisory Opinion, 2004, 198, para. 152 f.

YT NONWI LAY PIN,NPIND NTYI NTYN 92 PN PNINDIA VAVND NI IV DAY VTV I TIANRY .70
TN NI NYAPY NN ITHD POV ONINDPIAN PTN N NYT ANNY PIND 7 701N NPPNY PN Nysna
PIND NYSN D) YIAY MY TYD NNY NN NN PINVIMIND VAYNN NN NI NPTH IWNIY NIYNPYN
PNYA NPYOAN DY D) THNDN D2 7T ININDIIN VAVND NTHINMDY DY DY NNMPN NNPIND THIN
:NOIIN NTYN 292 NY 17T NWHA 791,190 TN MIV>I12 MMV Bici

NOXAN NN ,NNTHN TINT MYIN MIIAND IR X NNNRIY NNVDNN NN
T2 DY DMATHY DITPN INM INY N YN DLODNIDIND AN INY NNV
NN TINA YDVPON TYD 1NN D) DXAMNN ,DYDPVN DTRN NMNDT OPTY MINNY
,NNDNN T DY MION 12D D) DN N DX NONY NNMN OX) TPNTN-DNN
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N9V NIPINY S 28N NY 28HN YD ,0MVM1AN DIYYN NPHY MMD T Yy w81y
1201 NN PPINN,NINY THINN NIN NN PPINN ...NI22 DIPHY 28N PPTI I

16



95 NN W DYN DYPN PTIY NP 99 DY DN NN ,DPN VWY NN NN
2. 0NY HY NPNNIVID DY TTIINND NI DY NN N THNY DYYOIN

http://www.knesset.gov.il/protocols/data/rtf/huka/2005-06-23.rtf

: 999 %W 97751272 9NV Bici Yy 03 XD
Bici v. Ministry of Defence (2004 EWHC 786(QBD)]

1984 MWN D¥9WN IN DPYNN N , 07NN DIWNY) DN T DMPY TH MMINDAN MNND O) .71
TYO DMPYN NNANPY POOY NPTHN NN NN DMIXAY 12NPN M NN 14 PYDa wNONa NyaIp
PIN) YDOPIN

NIANP DY TYOD MO PIYD AT NINIPY THDN OIRN DY MOYON NINYN NNDON 2006 M1 .72

12NN DY THDNI INPINDIAN DTRD NPIOT LVIVM YIRVIMINN IMINDIN VIVNIN DY MNNN MI9N

Y IN YN ,TYOD MNANPN MMDT NN DXINNX DMIMIN DIWSNNY NPYPN SYNNNI NPVIAND MOTN

NNANP HY OMOT NN JPPIN MINVIAN MPTHRN YD ,YaAP) PAITHY 12 Pyoa .(12(b) Pyo) P8y

¥ PIATIN YIP T NIV NNVIAN TNXD DN SNO N TOND MM VAVNN NI NYND MPAYN
2N P2 ,MVIAND MO TNHN DY

“( c) Provide proper assistance to victims seeking access to justice;

(d) Make available all appropriate legal, diplomatic and consular means to
ensure that victims can exercise their rights to remedy for gross violations of
international human rights law or serious violations of international
humanitarian law.”

B

The Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and Serious Violations
of International Humanitarian Law, A/RES/60/147.

http: /7/daccess-dds-ny.un.org/doc/UNDOC/GEN/N05/496/42/PDF/N0549642.pdf?OpenElement

IN NNDID TIWNY ;2014 NIV TR PINY NNNDN VPR IR NIPNY OIRD DY NPPNN NTYN )0 D .73

Y2VIN DY DM YN DOPXIN PIND 8 'ON PPN A% MPONY NYNN 24.6.2015 O MNNPON

647 NPOA AN TO .NPNNVNIN XD MW MIAPYA ONY 1MW DIPII 1PH2 DN MIAND NININ
SNTIND YT

“A broadly defined legal exclusion within Israel’s Law on the Liability of the
State 5712-1952 (Civil Torts Law), known as the “combat action” exemption,
prevents victims from claiming compensation from the Government of Israel for
actions taken while “combat(ing] terror, hostile acts or insurrection”, even when
there are clear allegations of violations of international law."’A further
impediment for victims from Gaza to seek compensation for damages is the

17


http://www.knesset.gov.il/protocols/data/rtf/huka/2005-06-23.rtf
http://www.knesset.gov.il/protocols/data/rtf/huka/2005-06-23.rtf
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N05/496/42/PDF/N0549642.pdf?OpenElement

statute of limitations applied under the Civil Torts Law, which is reduced from
the usual seven years to only two years from the day of the event during which
the injury took place.”Prior to this, in order to retain the possibility to make a
claim, victims must submit written 'notice to the Ministry of Defence within 60
days. "This procedure is particularly difficult to fulfil during active hostilities,
especially when they last for an extended period of time, such as those of
summer 2014.”

Report of the detailed findings of the independent commission of inquiry established pursuant
to Human Rights Council resolution S-21/1 (A/HRC,29/CRP.4), 24 June, 2015.

NPYON NPNINNY NPVLIND AP TININOPIAN NIIRND DIV DY THIXRINKRD OIND DTN ,)1D) .74
VNN DIMMNIVNIDY DN TWAND ¥ ¥ ITYND DRIV YT DY NUNNY N7ITL 11T INKRD PNNPONI
:21.11.2014 D2 DONAY DTYNN NNPON NYTY 6 NPDA T SDVPIN TYOD DT NN

“The State party should continue reforming its investigative system, including, as
an initial step, by implementing the recommendations of the second report of the
Turkel Commission. It should ensure that all human rights violations committed
during its military operations in the Gaza Strip in 2008-2009, 2012 and 2014 are
thoroughly, effectively, independently and impartially investigated, that
perpetrators, including, in particular, persons in positions of command, are
prosecuted and sanctioned in a manner commensurate with the gravity of the acts
committed, and that victims or their families are provided with effective remedies,
including equal and effective access to justice and reparations.”

Human Right Committee, International Covenant on Civil and Political Rights, Concluding
observations on the fourth periodic report of Israel, CCPR/C/ISR/CO4, 21November, 2014.

2 PYD INT NN MNDT NIAN I MXD NPTNHN NINA IN MDINDIIAN OTRD NIMDT VIVYN D) .75
SYIPN 1966 MHVN NPVINA NPNITNR NMIDT 12T IMNINDIAN MINND

(a) "Each State Party to the present Covenant undertakea) To ensure that any
person whose rights or freedoms as herein recognized are violated shall have an
effective remedy, notwithstanding that the violation has been committed by
persons acting in an official capac”ty”

NYIDN NX INNNN L,DTRN MM OMIRD NTY DY 31 0N M55 NIYNY 16 NPDIL WS MY PYD
SIPYTI L NPVINIDY NPNITN NIDT 2T MNND NOXHYIN

nArticle 2, paragraph 3, requires that States Parties make reparation to individuals
whose Covenant rights have been violated. Without reparation to individuals whose
Covenant rights have been violated, the obligation to provide an effective remedy,
which is central to the efficacy of article 2, paragraph 3, is not discharged. In
addition to the explicit reparation required by articles 9, paragraph 5, and 14,
paragraph 6, the Committee considers that the Covenant generally entails
appropriate compensatlon The Committee notes that, where appropriate, reparation
can involve restitution, rehabilitation and measures of satisfaction, such as public
apologies, public memorlals guarantees of non-repetition and changes in relevant
laws and practices, as well as bringing to justice the perpetrators of human rights
violati’ns».
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