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"Domestic Human 1375 /939 Sw 11nxnY 091 0N 19910 MDI91mN My apn 01001Y .(20.6.18
Rights Adjudication in the Shadow of International Law: The Status of Human Rights
.Conventions in Israel” 50 Isr. L. Rev. 331 (2017)
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"It is often argued that customary international law, as opposed to
treaty-based law, is legally binding in Israel. But this statement is only
partially accurate. Customary international law does not bind the
legislature, and when in conflict, domestic legislation prevails over
customary law, just like treaty-based norms. This doctrine was first set
in the Amsterdam (1952) case, regarding the legislature’s power to set
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a norm that applies extra-territorially, arguably in contradiction to
customary law. The Court ruled that ‘as long as the legislature clearly
expressed its intention that the law will apply extraterritorially, the
domestic court should rule accordingly [...], irrespective of the
limitations imposed by the principle [of customary international law] of
territorial sovereignty.” The Court further implemented this doctrine in
the famous Eichmann (1962) case, regarding ex post facto penal
legislation: ‘[W]here [there is a conflict between the provisions of
domestic law and a rule of international law], it is the duty of the court
to give preference to and apply the laws of the local legislature™ (p.
338)

:WIPND DN D) )

"As indicated, in general, Israeli legislation does not apply in the
Occupied Territories. However, in a handful of cases, in which the
government found it justified to act in the Occupied Territories in a way
prohibited by IHL [»9031m0 »9x5»%2 vavn], it chose to circumvent IHL
by initiating legislation that applies in this area. The Court ruled that this
practice is valid." (p. 341).

"From the perspective of Israeli constitutional law, it is permissible to
legislate or to judge in a way incompatible with international human
rights law. The justification for such incompatibility may be based on
reasons such as the state’s particular Constitutional Identity, Israel’s
reservations to the treaties, binding language of the constitutional text,
or even mere disagreement with the relevant norms of international
human rights law, by implementing judicial discretion." (p. 368)
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"The mere fact that property taken outright by eminent domain is
transferred in the first instance to private beneficiaries does not
condemn that taking as having only a private purpose. The Court long
ago rejected any literal requirement that condemned property be put
into use for the general public. "It is not essential that the entire
community, nor even any considerable portion, . . . directly enjoy or
participate in any improvement in order [for it] to constitute a public
use." ... The Act advances its purposes without the State's taking actual
possession of the land. In such cases, government does not itself have
to use property to legitimate the taking; it is only the taking's purpose,
and not its mechanics, that must pass scrutiny under the Public Use
Clause (pp. 244-5)
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"On the one hand, it has long been accepted that the sovereign may not
take the property of A for the sole purpose of transferring it to another
private party B, even though A is paid just compensation. On the other
hand, it is equally clear that a State may transfer property from one
private party to another if future “use by the public” is the purpose of
the taking..." (p. 478)

YR

"On the other hand, this is not a case in which the City is planning to
open the condemned land—at least not in its entirety—to use by the
general public. Nor will the private lessees of the land in any sense be
required to operate like common carriers, making their services
available to all comers. But although such a projected use would be
sufficient to satisfy the public use requirement, this “Court long ago
rejected any literal requirement that condemned property be put into
use for the general public.” Indeed, while many state courts in the mid-
19th century endorsed “use by the public” as the proper definition of
public use, that narrow view steadily eroded over time. Not only was
the “use by the public” test difficult to administer (e.g., what proportion
of the public need have access to the property? at what price?), but it
proved to be impractical given the diverse and always evolving needs of
society. Accordingly, when this Court began applying the Fifth
Amendment to the States at the close of the 19th century, it embraced
the broader and more natural interpretation of public use as “public
purpose.” ... We have repeatedly and consistently rejected that narrow
test ever since." (pp. 478-480)

Abraham Bell, "Private Takings" 76 CHI. L. Rev. 517 (2009) (available at SSRN: : 03 WA
https://ssrn.com/abstract=1274083)
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